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SLIDE TITLE
Repping the A/E: Uptick in Design Claims Across 

Construction Cases  Heightened Standards of Care

Intentional Expansion of Duty

➢ Express contract language (e.g., “first-class”, “state-of-the-art”, “quarterback”)

➢ Express and Implied Modifications to Contract

➢ Field-driven need/oversight

Unintentional Expansion of Duty

➢ “Helping out”

➢ Undertaking to perform duties beyond the scope of services

➢ Institutional Knowledge
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Repping the A/E: Uptick in Design Claims Across 
Construction Cases Construction Administration

When architects agree to provide CA, they are agreeing to be 
responsible for ensuring that the contractor adheres to the terms of 
the contract. If they fail to enforce these terms, suliablech as not 
addressing delays or substandard work, the architect may be held for 
any resulting damages. 
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Repping the A/E: Uptick in Design Claims Across 
Construction Cases Construction Administration

• Architect’s evaluation and reporting of:
• progress and quality of the construction work
• conformance to the design intent expressed in the contract documents.

• At this point:
• project scope is fixed with the publication of the contract documents, 
• the contractor has been selected and placed under contract, and 
• any further design ideas or scope changes will cost additional money. 

• The primary objective from this time forward is to deliver contract 
administration services and work with the contractor toward providing the 
owner with a successful project that substantially conforms to the design 
concept.
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Repping the A/E: Uptick in Design Claims Across 
Construction Cases  Construction Administration

“Plaintiff's eighth cause of action asserts negligence and gross negligence against [Architect]. Failure to use due 
care in design or supervision allows recovery of both tort and contract damages. See Sears, Roebuck & Co. v. Enco 
Associates, Inc., 43 N.Y.2d 389, 396, 372 N.E.2d 555, 401 N.Y.S.2d 767 [1977]). The eighth cause of action asserts, "As 
the primary architect performing architectural and construction administration services for the Project, [Architect] 
owed a duty to [Plaintiff] to perform such services in a manner consistent with the level of learning, skill and 
experience ordinarily exercised by similar architects, and to use reasonable and ordinary care and diligence to 
perform such work" and that [Architect] breached that duty "by providing defective services in connection with 
[the] Project, including without limitation, designing the Project in a manner not consistent with applicable building 
codes and legal requirements and failing to administer construction of the Project." Lehm Holdings, LLC v. Certified 
Constr. Corp., 2013 N.Y. Misc. LEXIS 4300, *5, ¶ 5 (Sup. Ct. New York County 2013).

“[Architect] has not established entitlement to dismissal of the claim as against it. The amended agreement 
indicating that it agreed to perform "Construction Observation (Quality Control) other than those included in 
Architect's [Construction Administration] responsibilities during site visits,“ raises questions as to whether 
[Architect] was responsible for inspecting the excavation and underpinning and, if so, whether it properly 
performed such work 18 Misc 3d 336, 340-341, 846 NYS2d 868 [Sup Ct, Kings County 2007]).”
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Repping the A/E: Uptick in Design Claims Across 
Construction Cases  Construction Administration

Mitigation of Risk Pre-Project

• Rule Number One is THE CONTRACT RULES. 
• Contract language reflects intent

• Any agreement to perform CA should be restrictive and not broad 

• Contract should exclude the things that eventually become the nuggets 
used against

• Contract should include LOL, LOD, No Consequential 
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Repping the A/E: Uptick in Design Claims Across 
Construction Cases  Construction Administration

Mitigation of Risk In-Project

• create a record

• responding to RFIs 

• call out deviations from your design and note work as a 
nonconforming exception on the certificate of 
substantial completion 

• Ghost emails, review and recommend action
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Repping the A/E: Uptick in Design Claims Across Construction Cases  
Construction Administration

Meeting Risk Head-On In Suit 

• The document record is EVERYTHING
• RFIs/responses

• Review of submittals

• Emails and meeting minutes

• Means and Methods

• Other Consultants

• Infrequency of Field Visits/Observations and 
Reasonableness of any Reliance 
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Repping the A/E: 

Uptick in Design 

Claims Across 

Construction 

Cases FHA and 

ADA Claims
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Who Are the Players in FHA/ADA 
Matters?  

Owner’s Design Team

• Owner/Developer

• Engineers

• Surveyors

• Architect

• Interior Designers

• FF&E

Construction Team

• General Contractor

• Trades/subcontractors

• Supply Houses and Vendors

• Architect “CA”

• Engineers “CA”

• Construction Manager “CA”

14



15



16



United States v. Toll Brothers Inc., et al. (S.D.N.Y.) On June 25, 2024, the court approved a consent 
decree between the United States and Defendant Lendlease Construction LMB Inc. in United States v. Toll 
Brothers Inc., et al. (S.D.N.Y.).  The consent decree requires Lendlease not to discrimination in future design 
and construction, implement an educational program, and pay a $10,000 civil penalty.  The complaint, 
which was filed on June 18, 2024, by the United States Attorney’s Office, alleged that several Toll Brothers-
related entities and others violated the Fair Housing Act by failing to design and construct residential 
properties in New York and elsewhere with the required accessibility features.  The case was referred to 
the Division after the U.S. Department of Housing and Urban Development received a complaint, 
conducted an investigation, and issued a charge of discrimination.

United States v. Albert C. Kobayashi, Inc., et al. (D. Haw.)  On October 30, 2023, the court entered 
a consent order in United States v. Albert C. Kobayashi, Inc., et al. (D. Haw.).  The original complaint alleged 
that the designers and builder of five multifamily complexes in Hawaii failed to design and construct those 
properties in compliance with the accessibility requirements of the Fair Housing Act.  The United States 
subsequently filed an amended complaint (on April 4, 2022) and a second amended complaint (on October 
7, 2022) naming several additional defendants.  The consent order requires the defendants to make 
extensive retrofits at the properties, pay $120,000 to individuals harmed by the inaccessible housing, and 
pay $200,000 for additional accessibility-related improvements at one of the properties.
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Repping the A/E: Uptick in Design Claims Across Construction 
Cases  

BONUS/PREDICTION: Artificial Intelligence Exponentially 
Increases A&E Litigation 

• An architect or engineer’s failure to use AI at all, or properly, will be the new vehicle for 
professional liability and other claims.

• AI will become the Standard of Care, or at least an integral part of it

• Failure to Use

• Primary

• Secondary

• Negligent Training

• Lesser Algorithms

• Negligent Use

• Confidentiality/Copyright/Ethics
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Workplace 
Transformation: 
AI at the Helm 

•  Knowledge Worker revolution! 
•  McKinsey - 70% of office tasks.
•   More profound impact on 
humanity than fire, electricity and 
the internet – Pichai, CEO Google
•   …best or worst thing to happen to 
humanity. – Steven Hawking
• …faith in people…give them tools, 
they’ll do wonderful things with 
them. –Steve Jobs
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AI in Action: Practical 
Use Cases for Designers

• Building design and details

• Specifications

• QA/QC

• Construction Administration

• AI for efficient note-taking

• Material Research
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AI 
Pitfalls: 
What to 
Avoid 

- Steven Schwartz and Peter LoDuca of the law firm Levidow, 
Levidow & Oberman. Fined $5,000 for using fictitious case.

- British Columbia lawyer included AI-generated 
"hallucinations" or fictitious cases

- Michael Cohen case used fictious cases from Google Bard 
undermining their credibility. 

-1/31/24 NY 2nd court of appeals Jae S. Lee is facing 
sanctions for using fictitious cases from ChatGPT 

- Check the sources, use Perplexity, use ScholarAI, 
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Claims Corner:
Trying to Tap Into Coverage Beyond the OCIP/CCIP

• Risk transfer opportunities exist, but who, 
what and where are they?

• How do you maximize recovery/benefit 
under an OCIP?

• Is there any coverage available “outside” of 
the OCIP/CCIP?
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Claims Corner:
Uptick in design, life safety, and warranty claims since 
Surfside

• Breach of Warranty of Implied Habitability (AZ) and (FL)

• Life Safety – when is a crack more than just a crack?

• Post-tension cable issues – is rust evidence of failure?
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Coast-to-Coast CD Caselaw Survey 2024 

Tex. Civ. Prac. & Rem. Code § 82.002

Section 82.002 - Manufacturer's Duty to Indemnify

(a) A manufacturer shall indemnify and hold harmless a seller against loss arising out of a

products liability action, except for any loss caused by the seller's negligence, intentional

misconduct, or other act or omission, such as negligently modifying or altering the product,

for which the seller is independently liable.
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MASSACHUSETTS - Admiral Insurance Co. et al. v. Tocci Building 
Corp. et al.

• 1st U.S. Circuit Court of Appeals on 11/8/24 agreed with a federal judge in Boston 
that a W.R. Berkley Corp. unit is not obligated to defend a general contractor 
against a developer’s lawsuit over faulty work at an apartment building that led 
to damage to drywall, wood framing and piping.

• The three-judge panel in Admiral Insurance Co. et al. v. Tocci Building Corp. et al. 
said a “your work” exclusion in a commercial general liability policy issued to the 
contractor barred coverage for the damage.

• Toll JM EB Residential Urban Renewal LLC hired Tocci Building to oversee the 
construction of an apartment building in 2013 and terminated its relationship 
with the general contractor in 2016 over alleged mismanagement of the project. 
Toll later sued Tocci Building in New Jersey state court alleging the faulty work 
constituted a breach of contract, and the general contractor removed the lawsuit 
to federal court, court records show.
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COLORADO  - Gregory v. Safeco Insurance Co. (2024) 2024 CO 13

• In a 4-3 ruling, the Colorado Supreme Court held that the notice-prejudice 
rule, which allows an insurer to deny coverage based on a claim’s 
untimeliness only if the insurer could show prejudice from the late notice, 
applied to occurrence policies in the context of first-party homeowners’ 
property insurance claims. The Court cited certain policy reasons in 
support of such a rule, including the adhesive nature of insurance 
contracts, the public policy of compensating tort victims, and the inequity 
of granting the insurer a windfall due to a technicality. 

• "This policy applies only to losses occurring during the policy period." 

• The policy contained a notice provision that stated, "With respect to loss 
caused by the peril of Windstorm or Hail, the notice must be within 365 
days after the date of the loss…”

• “Traditional approach” versus notice-prejudice rule
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FLORIDA  - Impact of HB 837 and SB 360

• HB 837

• Changes to comparative fault statute – “any party found to be greater than 50 
percent at fault for his or her own harm may not recover damages.” Therefore, 
any plaintiff in a CD case found to be more than 50% at fault can be barred from 
recovering any damages. Could also be applied to third-party plaintiffs, which 
frequently occurs in CD litigation, who sue subs/parties down the line to limit 
their own exposure. Unaware of any cases using the new comparative fault 
statute in CD context.  Will this apply? 

• SB 360

• (A) Shortens statute of repose from 10 years to 7 years. 

• (B) Changes to trigger point to measure repose period and statute of limitations - 
the time to commence an action begins with the earlier of (1) the date of 
issuance of a temporary certificate of occupancy, certificate of occupancy, or 
certificate of completion; or (2) the date of abandonment if construction is not 
completed. If a project involves multiple buildings, the bill clarifies that each 
building is considered separately. 
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TEXAS  - Colony v. First Mercury, 88 F.4th 1100 (5th Cir. 2023)

• Involved two consecutive carriers that insured a roofer that replaced a roof 
during the first carrier’s policy. Leaks began to manifest during the first 
carrier’s policies and continued until after expiration of the second carrier’s 
policies. 

• Both carriers paid to settle, with the first carrier paying more, and the 
second carrier filed suit to recover the amount it paid. The second insurer 
(Colony) argued that the first insurer’s policies covered all damages 
claiming that Texas courts follow an “all-sums” approach to damage 
allocation (i.e., once coverage is triggered, the insurer is liable for all 
resulting damage no matter when it arises). 
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TEXAS  - Colony v. First Mercury, 88 F.4th 1100 (5th Cir. 2023) – 
Continued…

• Based on Texas law and the Continuous or Progressive Injury and Damage 
Exclusion in the first insurer’s policy, the Fifth Circuit rejected this argument 
and found that the first insurer was only liable for the damage occurring 
during its policy periods. 

• With this finding, the Court then considered whether the second insurer 
(Colony) had a claim for reimbursement under a contribution or 
subrogation theory. The Court found that the second insurer did not meet 
its burden of proof on shifting part of its “overpayment” back onto the 
allegedly underpaying second carrier.

• Lesson for carriers seeking contribution/subrogation against a co-carrier: 
make sure to establish the necessary predicate/develop evidence of 
damage in your co-carrier’s year, because you will have the burden of proof 
on that issue (just as a policyholder does). 
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TEXAS  - Statute of Repose for Residential Homebuilders

• Section 16.009 of the Texas Civil Practice & Remedies Code impacts the 
time period that homeowners have to sue faulty construction.  

• The existing Statute of Repose gave homeowners ten (10) years from the 
date the work was substantially completed to bring a lawsuit for defective 
construction. 

• HB2024, effective June 9, 2023, created an exception to the 10-year statute 
of repose for contractors who expressly include particular warranties in 
construction contracts.  

• The statute of repose is reduced to six (6) years if a contractor’s written 
contract provides the following warranties: 1) Minimum one (1) year for 
workmanship and materials, 2) minimum two (2) years for plumbing, 
electrical, heating, and air conditioning, and 3) minimum six (6) years for 
major structural components. 
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HAWAII  - St. Paul Fire & Marine v. Bodell Construction Co. (2023) 
153 Haw. 381

• The Hawaii Supreme Court held that there is no right to reimbursement for 
amounts expended in defense of uncovered claims on behalf of an insured 
unless the insurance policy explicitly provides for such a right.  

• The Court found that a reservation of rights to reimbursement does not 
“alter policy coverage or remake a contract.”  

• The Court also found that permitting a claim for reimbursement would 
erode the duty to defend, because the duty to defend is “determined up 
front, at the start. Not the end.”  

• By comparison, insurers in California can take advantage of their “Buss 
rights,” which provides that an insurer may potentially recover those same  
defense fees and costs, as long as they give the policy holder notice of 
same. (See, Buss v. Superior Court, 939 P.2d 766, 778 (Cal. 1997)
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CALIFORNIA - Am. Bldg. Innovation LP v. Balfour Beatty Constr., LLC, 
104 Cal. App. 5th 954

• Subcontractor was not entitled to compensation from the GC where the sub’s license was 
suspended for much of its performance, and the suspension was not due to circumstances 
beyond its control, and attorney’s fees were properly awarded to contractor under Civil Code § 
1717 where subcontractor sued on the contract.  

• Subcontractor was hired to do work on a school construction project, but its workers’ 
compensation insurance lapsed due to a refusal to pay outstanding premiums from a prior policy. 
The cancellation of the WC policy led to an automatic suspension of ABI’s contractor’s license. 

• Knowing it was unlicensed (and uninsured), the subcontractor continued to work. The 
subcontractor later sued the GC for compensation for work they completed on the project. The 
Superior Court of Orange County held that they could not maintain the action due to a lack of 
proper licensure and dismissed their claims. 

• Upon appeal, the Court of Appeal affirmed the lower Court’s ruling. As part of their analysis, the 
Court held that ABI was not entitled to a retroactive reinstatement of their license (which would 
allow their claims to move forward) because it knowingly failed to maintain its license by refusing 
to pay insurance premiums, not because of circumstances beyond their control. 

• The Court held that ABI was barred from bringing or maintaining an action under Section 7031 of 
the Business and Professions Code, and that Balfour should be awarded attorney fees under the 
terms of the subcontract.

• Life lesson – pay your bills.
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ARIZONA – Gallery Community Association v. K Hovnanian at Gallery, 
LLC No. 1 CA-CV 23-0375, filed 8/6/2024

• Appeal about whether AZ law lets HOAs bring claims for Breach of Implied Warranty of Workmanship &  
Habitability where the HOA alleges construction defects in HOA common areas or in property the HOA 
doesn’t own but must maintain, such as homeowners' roofs and exterior walls.

• The trial court granted Khov’s MSJ by finding that the HOA cannot bring the common law and statutory 
claims an Owner can for construction defects, finding that A.R.S. § 33-2002 (A) does not authorize such 
actions by an HOA.

• The Court of Appeal disagreed and reversed. It turned to Zambrano v. M&RCII LLC, 254 Ariz. 53, 59. ¶14 
(2022) finding that the owners of houses in Gallery can sue KHov for breaches of the implied warranty, and 
that later purchasers of those can also.

• The Court of Appeal extended Zambrano to find that an HOA may likewise invoke the Implied Warranty to 
sue KHov for construction defects in common area structures and external portions of owned homes that 
the CC&Rs require the HOA to maintain.

• A.R.S. § 33-2002 (A) states “an HOA may file a dwelling action…” Id. The Court of Appeal found that a “HOA 
dwelling action” is any action involving a construction defect as defined in section 12-136 (the AZ “Purchaser 
Dwelling Act (“PDA”)).

• In conclusion, the Court of Appeal vacated the superior court’s grant of summary judgement and remaded 
the case for further proceedings consistent with this ruling.

• Life Lesson – Be creative and don’t take “No” for an answer.
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