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Repping the A/E: Uptick in Design Claims Across
Construction Cases Heightened Standards of Care

Intentional Expansion of Duty
» EXxpress contract language (e.g., “first-class’, “state-of-the-art’, "quarterback”)
» Express and Implied Modifications to Contract
» Field-driven need/oversight
Unintentional Expansion of Duty
» "Helping out”
» Undertaking to perform duties beyond the scope of services

> Institutional Knowledge



Repping the A/E: Uptick in Design Claims Across p
Construction Cases Construction Administration

When architects agree to provide CA, they are agreeing to be
responsible for ensuring that the contractor adheres to the terms of
the contract. If they fail to enforce these terms, suliablech as not
addressing delays or substandard work, the architect may be held for
any resulting damages.



Repping the A/E: Uptick in Design Claims Across
Construction Cases Construction Administration

* Architect’s evaluation and reporting of:
e progress and quality of the construction work
* conformance to the design intent expressed in the contract documents.

At this point:
» project scope is fixed with the publication of the contract documents,
* the contractor has been selected and placed under contract, and
 any further design ideas or scope changes will cost additional money.

* The primary objective from this time forward is to deliver contract
administration services and work with the contractor toward providing the
owner with a successful project that substantially conforms to the design
concept.



Repping the A/E: Uptick in Design Claims Across
Construction Cases Construction Administration

“Plaintiff's eighth cause of action asserts negligence and gross negligence against [Architect]. Failure to use due
care in design or supervision allows recovery of both tort and contract damages. See Sears, Roebuck & Co. v. Enco
Associates, Inc., 43 N.Y.2d 389, 396, 372 N.E.2d 555, 401 N.Y.S.2d 767 [1977]). The eighth cause of action asserts, "As
the primary architect performing architectural and construction administration services for the Project, [Architect]
owed a duty to [Plaintiff] to perform such services in a manner consistent with the level of learning, skill and
experience ordinarily exercised by similar architects, and to use reasonable and ordinary care and diligence to
perform such work" and that [Architect] breached that duty "by providing defective services in connection with
[the] Project, including without limitation, designhing the Project in a manner not consistent with applicable building
codes and legal requirements and failing to administer construction of the Project.” Lehm Holdings, LLC v. Certified
Constr. Corp., 2013 N.Y. Misc. LEXIS 4300, *5, 9 5 (Sup. Ct. New York County 2013).

“[Architect] has not established entitlement to dismissal of the claim as against it. The amended agreement
indicating that it agreed to perform "Construction Observation (Quality Control) other than those included in
Architect's [Construction Administration] responsibilities during site visits,” raises questions as to whether
[Architect] was responsible for inspecting the excavation and underpinning and, if so, whether it properly
performed such work 18 Misc 3d 336, 340-341, 846 NYS2d 868 [Sup Ct, Kings County 2007]).”



Repping the A/E: Uptick in Design Claims Across
Construction Cases Construction Administration

Mitigation of Risk Pre-Project

* Rule Number One is THE CONTRACT RULES.
* Contract language reflects intent
* Any agreement to perform CA should be restrictive and not broad

e Contract should exclude the things that eventually become the nuggets
used against

e Contract should include LOL, LOD, No Consequential



Repping the A/E: Uptick in Design Claims Across
Construction Cases Construction Administration

Mitigation of Risk In-Project

create a record
responding to RFls

call out deviations from your design and note work as a
nonconforming exception on the certificate of
substantial completion

Ghost emails, review and recommend action

C



Repping the A/E: Uptick in Design Claims Across Construction Cases
Construction Administration

Meeting Risk Head-On In Suit
* The document record is EVERYTHING
* RFIs/responses
* Review of submittals
* Emails and meeting minutes

e Means and Methods
e Other Consultants

* Infrequency of Field Visits/Observations and
Reasonableness of any Reliance



Repping the A/E:

Uptick in Design
Claims Across
Construction
Cases FHA and
ADA Claims

42US.C.§
12183(a)(1)

Title 11l of the ADA requires places
of public accommodation,
including leasing offices and
associated areas, to be designed
and constructed such that they
are readily accessible to and
usable by individuals with
disabilities. Title Il applies to
places of public accommodation
built for first occupancy after
January 26, 1993.
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Repping the A/E:

Uptick in Design
Claims Across
Construction
Cases FHA and
ADA Claims

42U.S.C.§
3604(f)(1),
()(2) & (f)
(3)(C)

m

The Fair Housing Act requires
that all multifamily housing built
for first occupancy after March
13, 1991 be designed and
constructed with certain
accessibility features. Projects
must comply with certain
minimal requirements for
accessible design in new
construction.
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Repping the A/E: Accessibility Features Required
Uptick in Design by Fair Housing Act Applies to:

Claims Across

CO N Stru Ct| on Q All units in buildings with one or more elevator

Cases FHA and S
. Q All ground floor units in buildings without an
ADA C|a|mS elevator




Repping the A/E:
Uptick in Design
Claims Across

Construction
Cases FHA and
ADA Claims

1.

o A W N

Fair Housing Act
Design & Construction Requirements

Accessible Building entrance on an accessible route

Accessible public and common use areas

Usable doors

Accessible routes into and through the covered unit

Accessible light switches, electrical outlets, thermostats
and other environmental controls

Reinforced walls in bathrooms for installation of grab bars

Usable kitchens and bathrooms

13



Construction Team

» General Contractor
 Trades/subcontractors

» Supply Houses and Vendors
* Architect “CA”

» Engineers “CA”

* Construction Manager “CA”

Who Are the Players in FHA/ADA
Matters?

Owner’s Design Team

* Owner/Developer
* Engineers

* Surveyors

* Architect

* Interior Designers
* FF&E

14
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United States v. Toll Brothers Inc., et al. (§.D.N.Y.) On June 25, 2024, the court approved a consent
decree between the United States and Defendant Lendlease Construction LMB Inc. in United States v. Toll
Brothers Inc., et al. (S.D.N.Y.). The consent decree requires Lendlease not to discrimination in future design
and construction, implement an educational program, and pay a $10,000 civil penalty. The complaint,
which was filed on June 18, 2024, by the United States Attorney’s Office, alleged that several Toll Brothers-
related entities and others violated the Fair Housing Act by failing to design and construct residential
properties in New York and elsewhere with the required accessibility features. The case was referred to
the Division after the U.S. Department of Housing and Urban Development received a complaint,
conducted an investigation, and issued a charge of discrimination.

United States v. Albert C. Kobayashi, Inc., et al. (D. Haw.) On October 30, 2023, the court entered
a consent order in United States v. Albert C. Kobayashi, Inc., et al. (D. Haw.). The original complaint alleged
that the designers and builder of five multifamily complexes in Hawaii failed to design and construct those
properties in compliance with the accessibility requirements of the Fair Housing Act. The United States
subsequently filed an amended complaint (on April 4, 2022) and a second amended complaint (on October
7, 2022) naming several additional defendants. The consent order requires the defendants to make
extensive retrofits at the properties, pay $120,000 to individuals harmed by the inaccessible housing, and
pay $200,000 for additional accessibility-related improvements at one of the properties.
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https://url.avanan.click/v2/___https:/www.justice.gov/d9/2024-06/complaint_toll_bros-final.pdf___.YXAzOm11cnBoeXNjaGlsbGVyd2lsa2VzOmE6bzpmMmVhNjUyNmI5ZDU4ZTAxZmJiMjU0ZTAxMDg0ZmI5Njo2OjRmYWU6OWQ4MGQ4NmJhY2Q3MjMxNmQxODUxYjZhMmM0OGQ0OTdmODE0ZTNiOTIxY2JiMDAxNGM4Y2E5OGRjMWQ2ZWNiYTpwOlQ6Tg
https://url.avanan.click/v2/___https:/www.justice.gov/d9/2023-10/kobayashi_-_proposed_consent_order.pdf___.YXAzOm11cnBoeXNjaGlsbGVyd2lsa2VzOmE6bzpmMmVhNjUyNmI5ZDU4ZTAxZmJiMjU0ZTAxMDg0ZmI5Njo2OmMxYzY6YWMxYTZkMTRmZjA5ZWY1OWMyMDhiZmE2NGRkYjQ3OTdjYzBhMmNlOWUzZjhmMGM3M2Y5M2IyNDJjZmFiYzcxZjpwOlQ6Tg
https://url.avanan.click/v2/___https:/www.justice.gov/d9/case-documents/attachments/2019/09/30/kobayashi_complaint-10-01-19final.pdf___.YXAzOm11cnBoeXNjaGlsbGVyd2lsa2VzOmE6bzpmMmVhNjUyNmI5ZDU4ZTAxZmJiMjU0ZTAxMDg0ZmI5Njo2OjlhZjQ6MjYzZjllNTg0NjBjMTZjMTViNzFlZTYyYmQxNzM1MDdhMzBkMDU5NWRkMWZiMzQzNjE3OWVjMTllMWExYmU5NjpwOlQ6Tg
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of Morth #th. North® Condominium Association. Inc. is a Rule 19 defendant in
this action because its participation is necessary to ensure complete relief.
IL Compliance with the FHA

3. Lendlease LMB and each of its officers. employees, agents, successors, and
assigns are hereby enjoined from discriminating on the basis of disability as prohibited by the
FHA, 42 U.S.C. § 3604.

(118 Non-Discrimination in Other Design and Constroction

4. Lendlease LMB shall design and/or construct all new Covered Multifamily
D'wtllin_gs' i full mmpl.'ianct with either (i) the Guidelines, or (i) a standard designated as an
FHA =afe harbor by the Department of Housing and Urban Development (each a “Standard™).

5. For any new Covered Multifamily Dwelling that Lendlease LMB constructs
during the term of this Consent Decree, Lendlease LMB shall retain or employ, as an
independent contractor or employee. a compliance adviser ("FHA Advwiser”) to advise Lendlease
LMB regarding compliance with the FHA s Accessible Design Requirements, unless the owner
and/or developer has retained its own independent, third-pany compliance consultant to advise
the owner and/or developer io help ensure compliance with the FHA s Accessible Design
Requirements. The FHA Adviser, which may be an individual or a firm, including an existing
Lendlease LMB Cm‘P'D'_\.'Ct with the requisite cxp-:rtis: amd :'xpcn'cncr, shall have i:'xpcrl:isc and
experience with the Accessible Design Requirements. For the duration of the Consent Decres,

the FHA Adviser shall submit to the United States annual reports within 15 days of the

! For the avoidance of doubt, the phrase “new Covered Multifamily Dwellings™ means future
projects, Le., projects pursuant to construction management agreements that Lendlease LMB
enters into with an owner'developer after the date of this Consent Decree for which work is
performed during the three-year period of the Consent Decree. The obligations outlined in this
Consent Diecree shall apply only during the term of this Consent Decree.

23. The Sutton, which Toll Brothers designed and constructed in 2016, is inaccessible to

persons with disabilities.

24.  For instance, Toll Brothers designed and constructed The Sutton with the following

inaccessible features, including but not limited to:

a.

The ramp for the residential service entrance is not accessible to persons
who use wheelchairs because it is excessively steep and is missing a

handrail.

The threshold at the residential service entrance is not accessible to persons
who use wheelchairs because it is too high.

The controls for the dryer in the laundry room are not accessible by persons
who use wheelchairs because they are too far from the front edge of the

dryer.

The residential lounge’s common-use sink is not accessible to persons who
use wheelchairs because it is too high.

The residential lounge lacks accessible seating at the bar for persons who
use wheelchairs because the seating does not have adequate wheelchair
space.

The fitness room’s call button is not accessible to persons who use
wheelchairs because it is too high.

The fitness room’s drinking fountain is not accessible by persons who use

wheelchairs because the knee space is not high enough.

The fitness room lacks accessible coat and mat hooks for persons who use
wheelchairs because the hooks are too high.

There is no accessible route to the courtyard for persons who use
wheelchairs because portions of the path are not paved.

The force required to operate the control for the trash chute in the trash
rooms interferes with accessibility for persons with certain disabilities.

The threshold at the entrance to the restroom in the children’s room
interferes with accessibility for persons who use wheelchairs because it is
excessively high.

The restrooms in the children’s room and in the cellar lack an accessible
circulation path and lack adequate clear floor space for maneuvering by
persons who use wheelchairs.

18



Case 1:24-cv-04632-GHW Document 30 Filed 06/25/24 Page 10 of 15

payable to the “United States of America™ to the United States or by electronic fund transfer
pursuant to instructions o be provided by the United States.
Wi, Duaration of Consent Decree and Termination of Legal Action

17. This Consent Decree shall, subject to Paragraph 20, remain in effect for three
wyears following entry of the Consent Decree by the Court. The parties agree that in the event
Lendlcase LMB cngages in any future conduct occurring during the term of this Consent Diecree
that leads to a determination of a violation of the FHA s accessible design and construction
provisions, such conduct shall constitute a “subsequent violation™ pursuant to 42 US.C_ §
36140d){ 1 WO Hii)-

18, The Complaint in this action is hereby dismissed only as to Lendlease (LUS)
Construction LMB Inc., fk/a Bovis Lend Lease LMB, Inc.. without prejudice to reinstatement in
accordance with paragraph 19,

19, The Complaint in this Action shall be reinstated as o Lendlease LMB at any time
during the term of this Consent Diecree if the Court determines that Lendlease LMB has failed to
perform, in a timely manner, any act required by this Consent Decree or has otherwise failed to
act in confiormity with any provision of this Consent Decree. Any delay attributable to the United
States shall not be a basis to reinstate the Complaint in this action.

20. The Court shall retain jurisdiction for the duration of this Consent Decree to
enforce the terms of the Consent Decree. The United States may move the Court to extend the
duration of the Consent Decree in the interests of justice. The duration of the Consent Decree
also may be extended by the mutual written agreement of the United States and Lendlease LMB.

21. The United States and Lendlease LMEB shall endeavaor, in good faith, to resolve

informally any differences regarding interpretation of and compliance with this Consent Diecree

Case 1:24-cv-04632-GHW Document 30 Filed 0D6/25/24 Page 9 of 15

development, design and/or construction of multifamily dwellings shall undergo training on the
design and construction requirements of the FHA_ The training shall be conducted by a qualified
third-party individual, not associated with Lendlease LMB or their counsel, and approved by the
United States; and any expenses associated with this training shall be paid by Lendlease LMB.
Lendlease LMB shall provide to the United States, 30 days before the training, the name(s),
address{es) and telephone number(s) of the trainer(s); and copics of any training outlines and
materials to be distributed by the trainers. Lendlease LMB shall provide to the United States, 30
days after the training. certifications executed by Lendlease LMB and covered employees
confirming their attendance, in a form substantially equivalent with respect 1o the applicable
subject matter to Appendix B.
W, Preservation of Records

15. For the term of this Consent Decres, Lendlease LMB is required to preserve all
records related to this Consent Decree for the Property and any other new Coverad Multifamily
Dwellings designed or constructed by Lendlease LMB during the term of this Consent Diecree.
Upon reasonable notice to Lendlease LMB, representatives of the United States shall be
permitied to inspect and copy any non-privileged records of Lendlease LMB bearing on
compliance with this Consent Decres at any and all reasonable times, provided, however, that the
United States shall endeavor to minimize any inconvenience to Lendlease LMB from such
inspections.

W¥I. Civil Penalty

1. Within 45 days of the entry of this Consent Decree, Lendlease LMB shall pay a

civil penalty of $10,000 (Ten Thousand Dellars) pursuant to 42 US.C. § 3614(dN1)(C) 1o

vindicate the public interest. Lendlease LMB shall pay said sum by submitting a check made

19



. MNOTICE TO UNIT OWNERS AND RESIDENTS OF RETROFITS
WITHIN UNITS

36, With respect to retrofits occurring within individually-owned wnits at
Mapilihau, Mapili, and Wailea Fairway, individual unit owners will be provided the
opportunity to request the retrofits in writing under the procedures set forth below.
Mo retrofits will occur within an individually-owned unit absent a written request
from an individual unit owner as described herein.

a7. Within ten (10) days from the entry of this Order, Rule 19 Defendants
MNapilihau Villages Association of Apartment Owners, MNapili Villas HOA, Inc..
and ACAC Wailea Fairway Villas will provide the last-known names, addresses,
and email addresses (if known) of unit owners at Napilihau, Napili, and Wailea

Fairway. respectively. to those Defendants responsible for the covered unit retrofits

19
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al these respective properiies as provided under Section I, supra, with a copy o
the United States. All contact information provided under this paragraph shall be
and hereby is designated by the Parties as confidential under the Protective Order
entered in this case.

38, Within ten (10) days from the entry of this Order, Rule 19 Defendants
Kahului Town Termace LP and Palehua Apartments LP will provide the names,
addresses, and emnil addresses (if known) of the residenis at Kahului and Palehua
Termace to those Defendants responsible for the covered unit retrofits at these
properties as provided under Section IIL, supea, with a copy to the United Soates,

39, Within thirty (30) days from the entry of this Order, Defendants
responsible for the covered unit retrofits at Napilihau, Napili. and Wailea Fairway

as described above will mail and/or email the notice contammed at Appendix F, amnd

W, INCONVENIENCE AND OVERNIGHT STAYS FOR
RETROFITTING UNIT INTERIORS AT SUBIECT PROFERTIES

44, In the event that an owner or resident of a unit scheduled o undergo a
retrofit vacates the unit during the performance of the retrofit work — by election of
the owner or resident, or by direction of the Defendants™ representative — for undue
inconvenience or hardship, the Defendants responsible for unit retrofits at the
Subject Property at which the owner or resident lives (as provided i Section IT1,
supya) will pay the unmit owner or resident the applicable government per diem rate

for food and lodging for the local area (as available at www . travel. dod.mil) for

each day of undue inconvenience or hardship for all resident(s) of the unit. For
purposes of this section, “undue inconvenience or hardship™ includes, but 15 not
limited to, excessive dust, noise, worksite safety, disruption or interference with
the owner's or resident’s dav-to-day activities or affairs, or significant disruption
or interference with the Defendants’ representative’s retrofit work for a period of
twenty-four (24) consecutive hours or more. Such payment will be made prior to
the commencement of any retrofit work on the unit, so that the unit owner or
resident can use the money o obtain alternative living accommaodations and food
while dislocated. Owners and residents may be notified that they may have to

move personal items to allow for the work to be completed.

23
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XI. EDUCATIONAL PROWGRAM
63, Within thirty (30} days from the entry of this Order, Defendants will
provide a copy of this Order to employees and agents who have managing

authority over the design and/or construction of coverad multifamily dwellings in

3z
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Hawaii, as well as any current employees who were involved in the design or
construction of the Subject Properties, and secure the signed statement from each
such agent or employee acknowledging that he or she has received and read the
Order, and has had an opportunity o have questions abouwt the Order answered.
This staterment i1s contained in Appendix L and incorporated herem by reference.

6. Defendants will also ensure that they and their employees and agents
who have managing authornty over the design and/or construction of covened
multifamily dwellings in Hawaii have a copy of, are familiar with, and personally
review, the Accessible Design Requirements of the FHA, the FHA Gudelines, and
the United States Department of Housing and Urban Development. Fair Howsing
Act Design Mamnual, A Manua! ro Assist Buidders in Meeting the Accessibifity
Reguirements of the Fair Housing Aot (August 1996, Rev. April 1998).

a5, Within one hundred twenty (120) days from the entry of this Order,
Defendants and their employees and agents who have managing authority over the
design and/or construction of coverad multifamily dwellings in Hawaii will
undergo training on the accessibility requirements of the FHA. The traming will
be conducted by a qualified individual, unconnected to Defendants or Defendants®
attorneys or this litigation, and approved by the United States at least fifteen (15)

days in advance of the training. The training shall be live (ie.. conducted in real

X. DAMAGES FOR AGGRIEVED PERSONS

59. Defendants Albert C. Kobayashi, Inc., Martin V. Cooper, Warren S.
Unemori, Inc., Goodfellow Bros. LLC, Design Partners, Inc., Michael N. Goshi,
Stanford Carr Development, LLC, SCD Wailea Fairways, LLC, and Sato &
Associates shall pay a total sum of ONE HUNDRED TWENTY THOUSAND
DOLLARS ($120,000) to the individuals 1dentified by the United States as
aggrieved persons, as set forth in Appendix J. Within thirty (30) days of the entry
of this Order, the Defendants identified in this paragraph shall send to the United
States checks payable to those individuals in the amounts listed in Appendix J, via
overnight delivery.

60. The United States will retain in its possession the check for each
aggrieved person named in Appendix J untl that person or their authonzed
representative has executed a written release of all claims, legal or equitable, in the
form of Appendix K that he or she might have against any and all Defendant(s) and
Rule 19 Defendants relating to the claims asserted in the lawsuit, whether in their

individual capacity or in their capacity as the parent, guardian, next friend, or

21



APPENDIX A.1

PUBLIC AND COMMON USE RETROFITS AT NAPILIHAU

As set forth in the Consent Order and thas Appendix, Defendants Albert C.
Eobayashi. Inc., Martin V. Cooper, Warren 5. Unemory, Inc.. and Goodfellow
Bros. LLC will make the following retrofits to the public and common use areas at

Mapilihau:
Location | Violation Retrofit
Building 1 | Connection from perimeter sidewalk to 1-102 Reduce running slope to 5% or
has running slope that exceeds 5% and cross less or construct as compliamt
slope that exceeds 2% ramp with slbope of 8.33% or less,
and reduce cross slope to 2% or
less on existing concrete walkway
Building 1 | Perimeter sidewalk between connection to 1- Reduce cross slope to 2% or less
102 and connection to 1-101 has cross shope on existing concrete walkway
that exceeds 2%
Building 1 | Connection from perimeter sidewalk to 1-104 Reduce cross slope to 2% or less
has cross slope that exceeds 2% on existing concrete walkway
Building 1 | Perimeter sidewalk between connection to 1- Reduce cross slope to 2% or less
104 and connection to 1-108 has cross shope on existing concrete walkway
that exceeds 2%
Building 1 | Upper level of mailboxes higher than 54" abowve | Alter mailbox heights and for
finished floor location so that no maiklbox
exceads 547 abowve finished floor
Building 1 | Curb ramp to mailboxes has cross shope that Reduce cross slope to 2% or less
exceeds 2% on existing concrete walkway
Buildings | Lack of accessible route from certain covered Add compliant, concrete
1and 3 umnits to public and comMmon use areas sidewalk on northwest side of
corner peninsula (near eastern
corner of Building 1), connecting
existing sidewalk to road; add
compliant, concrete curb ramip at
or near terminus of new
sidewalk, in an exact location to
e determined; add crosswalk
from new curb ramp, across
road, and then alongside
peninsula [near wastem Cormer
of Building 3), ending at trash
dumpster and existing curb ramp
mext to dumpster

Location Wiolation Retrofit
Buildings | Lack of accessible route to trash dumpster Create two accessible parking
1andad spots in front of Building 4 [space
numbers in original site plans to
be determined); create access
aksle to be shared by both
accessible parking spaces; add
curb ramp from sidewalk to
access aisle; convert peninsula
next to dumpster at Building 1
into concrete sidewalk: add curb
ramp at end of new sidewalk;
connect two new curb ramps
weith cross walk
Buildings | Lack of accessible route from cowered wnits to Add concrete sidewalk
1ands public and common use areas lengthwise across grassy area at
northeast cormer of parking area
east of Building & (the “foot™ of
the peninsula), with curt» ramps
at each end; add crosswalk
connecting eastern cwrkr ramp to
curb ramp at mail boxes; and add
oross walk connecting westernn
curb ramp to access aisle in front
of 8-102
Building 2 | Perimeter sidewalk between connaction to 2- Redwce cross slope to 2% or less
103 and conmection to 2-102 has cross slope an existing concrete walkway
that exceads 25
Building 2 | Connection from perimeter sidewalk to 2-102 Redwce cross slope to 2% or less
has cross slope that exceeds 2% an existing concrete walkway
Building 2 | Perimeter sidewalk between connaction to 2- Reduce cross slope to 2% or less
102 and corner (ot including extension of on existing concrete walkw.ay
sidewalk to curtr ramp) has cross slope that
exceeds 2%
Building 2 | Perimeter sidewalk between comer and Redwce cross slope to 2% or less
connection to 2-101 has cross slope that on existing concrete walkw.ay
exceeds 2%
Building 2 | Perimeter sidewalk between comer and Grind or otherwise create beweal
connection to 2-101 has abrupt lewel change no steeper than 1:2
Building 2 | Perimeter sidewalk between comer and curb Redwce cross slope to 2% or less

ramp has cross shope that exceeds 2%

on existing concrete walkway

22



Repping the A/E: Uptick in Design Claims Across Construction
Cases

BONUS/PREDICTION: Artificial Intelligence Exponentially
Increases A&E Litigation

* An architect or engineer’s failure to use Al at all, or properly, will be the new vehicle for
professional liability and other claims.

e Al will become the Standard of Care, or at least an integral part of it
Failure to Use
* Primary
* Secondary
Negligent Training
* Lesser Algorithms
Negligent Use
Confidentiality/Copyright/Ethics

23



Workplace
Transformation:
Al at the Helm

* Knowledge Worker revolution!
* McKinsey - 70% of office tasks.

* More profound impact on
humanity than fire, electricity and
the internet - Pichai, CEO Google

 ...bestorworstthing to happen to
humanity. - Steven Hawking

e ...faithin people...give them tools,
they’ll do wonderful things with
them. -Steve Jobs

24



Al in Action: Practical I

e Use Cases for Designers

Client_Meetings

FOISEEREREESeE | * Building design and details
Strategy_Development |Change_Management s s o S p ec ifi cat i ons
* QA/QC

e Construction Administration

Market_Research

Proposal_Writing

* Al for efficient note-taking

e Material Research

Presentation_Preparation
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Al
Pitfalls:
What to
Avoid

- Steven Schwartz and Peter LoDuca of the law firm Levidow,
Levidow & Oberman. Fined $5,000 for using fictitious case.

- British Columbia lawyer included Al-generated
"hallucinations"” or fictitious cases

- Michael Cohen case used fictious cases from Google Bard
undermining their credibility.

-1/31/24 NY 2nd court of appeals Jae S. Lee is facing
sanctions for using fictitious cases from ChatGPT

- Check the sources, use Perplexity, use ScholarAl,
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Claims Corner:
Trying to Tap Into Coverage Beyond the OCIP/CCIP

* Risk transfer opportunities exist, but who,
what and where are they?

* How do you maximize recovery/benefit
under an OCIP?

* |sthere any coverage available “outside” of
the OCIP/CCIP?
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Claims Corner: p
Uptick in design, life safety, and warranty claims since
Surfside

* Breach of Warranty of Implied Habitability (AZ) and (FL)
e Life Safety — when is a crack more than just a crack?
* Post-tension cable issues — is rust evidence of failure?
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Coast-to-Coast CD Caselaw Survey 2024

Tex. Civ. Prac. & Rem. Code § 82.002

Section 82.002 - Manufacturer's Duty to Indemnify

(a) A manufacturer shall indemnify and hold harmless a seller against loss arising out of a
products liability action, except for any loss caused by the seller's negligence, intentional
misconduct, or other act or omission, such as negligently modifying or altering the product,
for which the seller is independently liable.
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MASSACHUSETTS - Admiral Insurance Co. et al. v. Tocci Building
Corp. et al.

1st U.S. Circuit Court of Appeals on 11/8/24 agreed with a federal judge in Boston
that a W.R. Berkley Corp. unit is not obligated to defend a general contractor
against a developer’s lawsuit over faulty work at an apartment building that led
to damage to drywall, wood framing and piping.

The three-judge panel in Admiral Insurance Co. et al. v. Tocci Building Corp. et al.
said a “your work” exclusion in a commercial general liability policy issued to the
contractor barred coverage for the damage.

Toll JM EB Residential Urban Renewal LLC hired Tocci Building to oversee the
construction of an apartment building in 2013 and terminated its relationship
with the general contractor in 2016 over alleged mismanagement of the project.
Toll later sued Tocci Building in New Jersey state court alleging the faulty work
constituted a breach of contract, and the general contractor removed the lawsuit
to federal court, court records show.
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COLORADO - Gregory v. Safeco Insurance Co. (2024) 2024 CO 13

* In a 4-3 ruling, the Colorado Supreme Court held that the notice-prejudice
rule, which allows an insurer to deny coverage based on a claim’s
untimeliness only if the insurer could show prejudice from the late notice,
applied to occurrence policies in the context of first-party homeowners’
property insurance claims. The Court cited certain policy reasons in
support of such a rule, including the adhesive nature of insurance
contracts, the public policy of compensating tort victims, and the inequity
of granting the insurer a windfall due to a technicality.

* "This policy applies only to losses occurring during the policy period."

* The policy contained a notice provision that stated, "With respect to loss
caused by the peril of Windstorm or Hail, the notice must be within 365
days after the date of the loss...”

* “Traditional approach” versus notice-prejudice rule
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FLORIDA - Impact of HB 837 and SB 360

HB 837

Changes to comparative fault statute — “any party found to be greater than 50
percent at fault for his or her own harm may not recover damages.” Therefore,
any plaintiff in a CD case found to be more than 50% at fault can be barred from
recovering any damages. Could also be applied to third-party plaintiffs, which
frequently occurs in CD litigation, who sue subs/parties down the line to limit
their own exposure. Unaware of any cases using the new comparative fault
statute in CD context. Will this apply?

* SB 360

(A) Shortens statute of repose from 10 years to 7 years.

(B) Changes to trigger point to measure repose period and statute of limitations -
the time to commence an action begins with the earlier of (1) the date of
issuance of a temporary certificate of occupancy, certificate of occupancy, or
certificate of completion; or (2) the date of abandonment if construction is not
completed. If a project involves multiple buildings, the bill clarifies that each
building is considered separately.
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TEXAS - Colony v. First Mercury, 88 F.4th 1100 (5th Cir. 2023)

* Involved two consecutive carriers that insured a roofer that replaced a roof
during the first carrier’s policy. Leaks began to manifest during the first
carrier’s policies and continued until after expiration of the second carrier’s
policies.

e Both carriers paid to settle, with the first carrier paying more, and the
second carrier filed suit to recover the amount it paid. The second insurer
(Colony) argued that the first insurer’s policies covered all damages
claiming that Texas courts follow an “all-sums” approach to damage
allocation (i.e., once coverage is triggered, the insurer is liable for all
resulting damage no matter when it arises).
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TEXAS - Colony v. First Mercury, 88 F.4th 1100 (5th Cir. 2023) — p
Continued...

e Based on Texas law and the Continuous or Progressive Injury and Damage
Exclusion in the first insurer’s policy, the Fifth Circuit rejected this argument
and found that the first insurer was only liable for the damage occurring
during its policy periods.

* With this finding, the Court then considered whether the second insurer
(Colony) had a claim for reimbursement under a contribution or
subrogation theory. The Court found that the second insurer did not meet
its burden of proof on shifting part of its “overpayment” back onto the
allegedly underpaying second carrier.

* Lesson for carriers seeking contribution/subrogation against a co-carrier:
make sure to establish the necessary predicate/develop evidence of
damage in your co-carrier’s year, because you will have the burden of proof
on that issue (just as a policyholder does).
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TEXAS - Statute of Repose for Residential Homebuilders

e Section 16.009 of the Texas Civil Practice & Remedies Code impacts the
time period that homeowners have to sue faulty construction.

* The existing Statute of Repose gave homeowners ten (10) years from the
date the work was substantially completed to bring a lawsuit for defective
construction.

 HB2024, effective June 9, 2023, created an exception to the 10-year statute
of repose for contractors who expressly include particular warranties in
construction contracts.

* The statute of repose is reduced to six (6) years if a contractor’s written
contract provides the following warranties: 1) Minimum one (1) year for
workmanship and materials, 2) minimum two (2) years for plumbing,
electrical, heating, and air conditioning, and 3) minimum six (6) years for
major structural components.
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HAWAII - St. Paul Fire & Marine v. Bodell Construction Co. (2023) p
153 Haw. 381

* The Hawaii Supreme Court held that there is no right to reimbursement for
amounts expended in defense of uncovered claims on behalf of an insured
unless the insurance policy explicitly provides for such a right.

* The Court found that a reservation of rights to reimbursement does not
“alter policy coverage or remake a contract.”

* The Court also found that permitting a claim for reimbursement would
erode the duty to defend, because the duty to defend is “determined up
front, at the start. Not the end.”

* By comparison, insurers in California can take advantage of their “Buss
rights,” which provides that an insurer may potentially recover those same
defense fees and costs, as long as they give the policy holder notice of
same. (See, Buss v. Superior Court, 939 P.2d 766, 778 (Cal. 1997)
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CALIFORNIA - Am. Bldg. Innovation LP v. Balfour Beatty Constr., LLC,
104 Cal. App. 5th 954

e Subcontractor was not entitled to compensation from the GC where the sub’s license was
suspended for much of its performance, and the suspension was not due to circumstances
beyond its control, and attorney’s fees were properly awarded to contractor under Civil Code §
1717 where subcontractor sued on the contract.

* Subcontractor was hired to do work on a school construction project, but its workers” _
compensation insurance lapsed due to a refusal to pay outstanding premiums from a prior policy.
The cancellation of the WC policy led to an automatic suspension of ABI’s contractor’s license.

* Knowing it was unlicensed (and uninsured), the subcontractor continued to work. The
subcontractor later sued the GC for compensation for work they completed on the project. The
Superior Court of Orange County held that they could not maintain the action due to a lack of
proper licensure and dismissed their claims.

* Upon appeal, the Court of Appeal affirmed the lower Court’s ruling. As part of their analysis, the
Court held that ABI was not entitled to a retroactive reinstatement of their license (which would
allow their claims to move forward) because it knowingly failed to maintain its license by refusing
to pay insurance premiums, not because of circumstances beyond their control.

* The Court held that ABI was barred from bringing or maintaining an action under Section 7031 of
the Business and Professions Code, and that Balfour should be awarded attorney fees under the
terms of the subcontract.

* Life lesson — pay your bills.
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ARIZONA — Gallery Community Association v. K Hovnanian at Gallery
LLC No. 1 CA-CV 23-0375, filed 8/6/2024

. ApBeaI about whether AZ law lets HOAs bring claims for Breach of Implied Warranty of Workmanship &
Habitability where the HOA alleges construction defects in HOA common areas or in property the HOA
doesn’t own but must maintain, such as homeowners' roofs and exterior walls.

e The trial court granted Khov’s MSJ by finding that the HOA cannot bring the common law and statutory
claims an Owner can for construction defects, finding that A.R.S. § 33-2002 (A) does not authorize such
actions by an HOA.

* The Court of Appeal disagreed and reversed. It turned to Zambrano v. M&RCII LLC, 254 Ariz. 53, 59. 914
(2022) finding that the owners of houses in Gallery can sue KHov for breaches of the implied warranty, and
that later purchasers of those can also.

e The Court of Appeal extended Zambrano to find that an HOA may likewise invoke the Implied Warrant?; to
sue KHov for construction defects in common area structures and external portions of owned homes that
the CC&Rs require the HOA to maintain.

* A.R.S. § 33-2002 (A) states “an HOA may file a dwelling action...” Id. The Court of Appeal found that a “HOA
dwelling action” is any action involving a construction defect as defined in section 12-136 (the AZ “Purchaser
Dwelling Act (“PDA”)).

* In conclusion, the Court of Appeal vacated the superior court’s grant of summary judgement and remaded
the case for further proceedings consistent with this ruling.

» Life Lesson — Be creative and don’t take “No” for an answer.
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