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Agenda

[>Section 111 of the Medicare, Medicaid, and SCHIP Extension Act of 2007
>Medicare Secondary Payer Reporting Requirements Pertaining to Asbestos Exposure
>Asbestos Malignancy Process “AMP” Highlights

>When Defense and Plaintiff Reporting Don’t Match

[>Defense/Plaintiff Coordination Checklist

>The Plaintiff Perspective

>The Defense Perspective



Medicare, Medicaid, and SCHIP Act of 2007

Ongoing Responsibility for
Medicals (ORM)
January 1, 2011

Medicare began requiring ORM reporting to
determine when another insurer (such as
liability, no-fault, or workers’ compensation
insurer) should pay for medical services for a
Medicare beneficiary before Medicare pays.
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Mandatory Total Payment Obligation to
Claimant (TPOC)
January 1, 2012

Medicare began mandatory settlement reporting to
enforce the Medicare Secondary Payer (MSP) Act,
which established Medicare’'s secondary role in
claims where another entity is primarily responsible
for medical cost.
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TIMELINE

June 2016
Clarify MMSEA Section 111

The 2015 language was intended to advise

January 2024

NGHP User Guide Update

NOTE: There are certain specific
the Responsible Reporting Entities (RRESs) circumstances under which CMS may grant
should not report regardless of dates of extensions, exemptions, or otherwise alter

exposure the Section 111 reporting obligations

May 2015
Asbestos Malignancy Process (AMP)

October 2023

Civil Monetary Penalties Final Rule

CMS will extend MMSEA Section 111 An NGHP applicable plan complies with any
reporting obligations for Participating reporting thresholds or any other reporting

Beneficiaries throughout AMP. exclusions
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Asbestos Malignancy Process “AMP”

PROCESS HIGHLIGHTS

>Epiq reports settlements to CMS quarterly
>Epiq submits payments to CMS quarterly

>Funding dates are utilized to calculate the repayment tiering reimbursement amounts

>Plaintiff firms report all settlements to Epiq, regardless of pre/post 12/5/1980, or Paid if Full memo




When Defense And Plaintiff Reporting

Don’t Match

Defense
Reporting

* MMSEA
Section 111
Requirements

BCRC

Recovery
Record

Plaintiff
Reporting
« BCRC

Verification of
Entitlement
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Critical Data Points That
Must Match:

» Date of Injury
» Settlement/ORM Date
> Settlement Amount

o J
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Correcting Duplicate Recovery Files

=1 ldentify Correct Record

& Delete/Add Via Section 111 Reporting
Request BCRC Closure

v Confirm Conditional Payments

. Coordinate Between Plaintiff and Defense
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The Plaintiff Perspective
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> Requirements
o Plead afull and complete work history in complaints
o Report EVERY settlement (whether pre-1980 or post-1980)
o Affirmatively clear liens (statutory obligation that was
enforced by case law)

> Extra Work
o Amend a complaint to pre-1980 only
o Enter an order stipulating to pre-19280 only
o Partial dismissal of post-1980 claims
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> Real World Examples

o Confused clients call their insurance companies and
are told no outstanding bills (because the left hand
doesn'’t talk to the right hand)

o Confused clients pay the amount in CMS letters
without contacting us (and do not get the money back)

o Confused clients ignore the letters and have their
social security garnished (thinking it is a scam)

10




The Plaintiff Perspective

> Real World Examples

February 23, 2018

ESTATE OF

CONDITIONAL PAYMENT NOTICE
This is NOT a BILL

| CCLLRY L PR P L Y T LT L T e et |

Current Conditional Payment A 3
RESPONSE DUE BY: March 25, 2018

Beneficiary Name:
Medicare ID:

Date of Incident:

Case Identification Number:

December 01, 2003

THIS IS NOT A BILL. DO NOT SEND PAYMENT AT THIS TIME.
Please also be advised the enclosed listing of current conditional payments may not be final.

Subject: Beneficiary Conditional Payment Notification

If we know you have a representative for this matter, we are sending him/her a copy of this
letter. If you have any questions regarding this letter and are represented by an auomey or
other individual in this maiter, you may wish to talk to your repr tive before g
s,

This letter follows a previous letter notifying you/your attorney of Medicare’s priority right of
recovery as defined under the Medicare Secondary Payer provisions. Conditional Medicare
payments for Medicare Part A and Part B Fee-for-Service claims have been made that we believe
are related to your case for the Date of Incident listed above.

009633

U.S. Department of the Treasury
Bureau of the Fiscal Service

P.O. Box 1686

Birmingham, AL 35201-1686

09/12/18
Funds May Be Withheld From Your Social Security Benefit Payment

A debt you owe has been referred to the U.S. Department of the Treasury (Treasury), Bureau of
the Fiscal Service, for collection action. The agency you owe is listed below:

Debt Management Servicing Center

Federal law requires Tfeasury to withhold up to 15 percent of your monthly Social Security
benefit payment because you failed to pay or otherwise resolve this debt.

How Can | Stop This?

Treasury will withhold up to 15 percent of your monthly Social Security benefit payment beginning
no sooner than 11/2018, so you still have time to act. To prevent this collection action, you must
contact the agency listed below and meet its requirements:

Debt Management Servicing Center
BUREAU OF THE FISCAL SERVICE
DMSC - BIRMINGHAM OFFICE

P. O. BOX 830794

BIRMINGHAM AL 35283-0794

What Else do | Need To Know?

® Only the agency listed under the "How Can | Stop This?" section can assist you in resolving
this debt.

® Treasury may withhold funds from your Social Security benefit payment to collect more than
one debt. If you owe more than one debt, Treasury will apply the amount withheld from
your payment to each deblt in the priority established by federal law.

B Funds will be withheld until the debt is resolved.

® Funds may be withheld from your other federal payments without additional notice.

B Treasury will not withhold funds from your Social Security benefits so that you receive less
than $750.00 each month.

This collection action is administered through the Treasury Offset Program (TOP). If you
have questions abcut this program, please call 1-800-304-3107 or visit our website at
www . fiscal.l TOP.
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The Defense Perspective
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> Coordinate - Establish a process for handling Section 111 reporting, whether traditional or
through Epiq, including how to identify and correct any inconsistencies efficiently.

> Communicate and Confirm- Avoid a scramble.
O  Align on specifics and agree on the crucial data points early.
m Dateof Injury - If parties report different dates of injury for the same incident, CMS
will open separate, duplicate recovery cases.
m International Classification of Diseases (ICD) Codes - Agree on the diagnostic codes so
CMS doesn’t reopen a matter to seek reimbursement for additional codes.
O  Exchange information on the DOI, settlement v. funding dates, provide Medicare
information early.
O  Some Plaintiffs’ firms demand payment in 30 days but will not provide information until
late in the process. File clearer complaints in terms of post 1980 exposures.
O  Complaint alleging exposure 1962-1993 at a steel facility, and 1950s-1990s to
automobile work. Solution - enter into a post 12/5/80 DWOP specifically as to your

Defendant before settlement is executed.
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> Increased Efficiency for Settlements.
O  Reduced administrative burden associated w/ large mass tort docket.
O Faster disbursements, keeping settlement on track at scheduled pace, assuming
consistent communication.

> Predictable costs.
O  Known maximum obligation, assists w/ budgeting.
O  CMSwill not seek recovery greater than 29.5% of gross settlement value through
AMP, lower than 38% CMS has historically assigned.

> Reduced liability.
O  Can assist w/appropriate reimbursement to CMS, avoiding potential civil monetary
penalties for non-compliance with MSP regs.
m Butliability concerns for defendants delegating reporting duties to Epiq /
Claimant, in case of errors, who is responsible?
® Medicare guidance minimal, CMP incurred for failure to report, fall on
defendants too.
® Will Plaintiffs include indemnity clauses if Claimant is enrolled in AMP?
14



The Defense Perspective: AMP's Limitations

> AMP only addresses liens for Original Medicare (Parts A and B).
O Does not cover Medicare Advantage (Part C) liens, these must be

resolved separately. Parties still bear the burden of settling these
independent claims.

> Mandatory commitment and participation for plaintiffs' firms.
O  All-or-nothing for Plaintiffs' firms participating in the AMP, must
agree to resolve all their current and future cases through AMP.
O  Cannot opt for the traditional lien resolution process on a case-

by-case basis, even if the traditional method might result in a
more favorable outcome.
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Questions?
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THANK YOU

©0 60

Andrea L. Morton

andrea@LitProLLC.com
www.LitProLLC.com

Debra Forsythe
debra.forsythe@epigglobal.com

www.epigglobal.com

Aaron M. Heckaman

@ aheckaman@bchlaw.com
@ www.bchlaw.com

Jennifer L. Prieto

@ jprieto@polsinelli.com

@ www.polsinelli.com

PERRIN

CONFERENCES

NATIONAL ASBESTOS
LITIGATION CONFERENCE



	Slide 1
	Slide 2
	Slide 3
	Slide 4
	Slide 5
	Slide 6
	Slide 7
	Slide 8: The Plaintiff Perspective
	Slide 9: The Plaintiff Perspective
	Slide 10: The Plaintiff Perspective
	Slide 11: The Plaintiff Perspective
	Slide 12: The Defense Perspective
	Slide 13: The Defense Perspective: Defense Side Coordination to Support MSP Compliance
	Slide 14:       The Defense Perspective: The AMP / Medicare Secondary Payer (MSP) Compliance Service
	Slide 15: The Defense Perspective: AMP’s Limitations
	Slide 16: Questions?
	Slide 17

