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Disclaimer
This material has been designed for use in training programs on insurance. It is not intended 
to be used as a complete reference resource on the programs and coverages outlined herein. 
Unless indicated otherwise, the coverage discussion herein are based on various editions of 
"ISO Standard“ policy forms. Programs, coverage, rules, and coverage interpretations 
presented in this publication may be different from those used by individual insurance 
companies writing these programs. Contact individual companies for details about their 
interpretations of the programs outlined herein and/or their own proprietary programs and 
contracts. The opinions expressed in this document are just that. No warranties, express or 
implied, of any kind are made, intended or inferred. The information contained herein is not 
legal advice, nor should it be taken as such. When such legal issue arise, proper advice should 
be sought, where applicable and appropriate, from qualified counsel. 



Overview of Discussion
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 Common Law Indemnity

  

Contractual Indemnity

  

Additional Insured

 

 Builders Risk Across Policies

  

  Other Avenues of Recovery



Breach of Contract
vs.

Indemnity

Distinguishing Indemnity
First Party Claims

vs.
Third Party Claims

Contribution Subrogation



Common Law 
Indemnity

• Equitable remedy based on a “special relationship” of 

vicarious, constructive, derivative, or technical liability.

• Usually sought where there is no contract or contractual 

indemnity provision between parties.

• Generally no duty to defend

• American Rule - Attorneys’ fees not recoverable under 

common law indemnity



Common Law 
 Indemnity Test

1) Party seeking indemnity (indemnitee) must be without fault, and its liability 

must be solely vicarious for the wrongdoing of another

2) Party against who indemnity is sought, that is the indemnitor, must be at 

fault



Contractual 
Indemnity

Contract Interpretation – 

Follows plain language



Contractual Indemnity (Cont’d)
Fla. Stat.  725.06

Tenn. Stat. 62-6-123 (Broad)



Additional Insured
Afforded Coverage by language of Contract

Ongoing Operations v. Completed Operations Coverage

Builders Risk Insurance, OCIP, WRAP



Duty to Defend
Operative document

   “Suit” Pre-Suit Notice – Construction Defect 

   Complaint/Demand in Arbitration

Triggered = “potential for coverage”

   Majority = when damage occurred

   Minority = when defective work was performed

Duty to Defend Entire Suit



Eckerd Youth Alternatives, 

Inc. v. Devereau Foundation, 

Inc., 366 So. 3d 1154 (Fla. 2d 

DCA 2023)

Case Analysis: Indemnitor 

responsible for defense of entire 

suit, following Florida’s AI defense 

cases.



Attorney’s Fees for Defense 
of Third-Party Claims

Contract Indemnification
   

Defense fees as damages vs policy 

limits

Additional Insured

Defense fees under policy 

provisions outside of policy limits 
  



Attorney’s Fees for 
Prosecution of Indemnity/AI

Contract Indemnification
   

General Rule: No

Exception: Separate attorneys fees 

provision in contract

Additional Insured

Dictated by Policy or Statute

Multiple Carriers -> Each carrier has 

personal duty to defend (100% 

liable for defense fees and costs)
  



Travelers Property Casualty 
Company of America v. 
Amerisure Insurance Company, 
161 F.Supp.3d 1133 (N.D. Fla. 
2015)

Case Analysis - Insurer liable 

for not only defense fees of the 

main claims, but also in 

pursuing the third-party claims
  



Indemnification for 
Negligence of Promisee v. 
Promisor

100% Promisor liability

Promisor and Promisee liability

100% Promisee



Excess & Primary 
Insurance



Multiple 
Occurrences

1) Cause Test

2) Liability Triggering Test

Urban Oaks Builders LLC v. Gemini 

Insurance Company, 2021 WL 7209213 

(S.D.Tex. December 14, 2021)



MidContinent Cas. Co. v. Basdeo, 742 F. Supp. 2d 1293, 1301 

(S.D. Fla. 2010), aff'd, 477 F. App'x 702 (11th Cir. 2012) 

Liberty Mut. Fire Ins. Co. v. Bosa Dev. California II, Inc., No. 17-CV-

0666-AJB-BGS, 2020 WL 1864645, at *8 (S.D. Cal. Apr. 13, 2020) 



Trammell Crow Residential Co. 

v. St. Paul Fire & Marine 

Insurance Co., No. 3:11-CV-

2853-N, 2014  WL 12577393, 

(N.D. Tex. Jan. 21, 2014) 



Metropolitan Dade County 

v Florida Aviation Fueling 

Company, Inc., 578 So. 

2d. 296 (3rd DCA 1991)



Metropolitan Dade County v CBM 

Industries of Minnesota, Inc.; 776 

So. 2d 937 (3rd DCA 2001)



South Capital 

Bridgebuilders v Lexington 

Ins. Co.; 2023 WL 6388974 

(D.D.C 2023)



QUESTIONS
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