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Alternative Exposures
The Mechanics of Apportionment 



What percentage 
of fault will the 
jury apportion to 
the trial 
Defendant?

AKA How big is 
the Trial 
Defendant’s piece 
of the pie?









Apportionment in 
New York



“OTHERS” 
CPLR 1601:

“…the culpable conduct of any person not a party to 
the action shall not be considered in determining any 
equitable share herein if the claimant proves that with 
due diligence he or she was unable to obtain 
jurisdiction over such person in said action”





Trial Defendant Has the Burden
CPLR 1603

A party asserting limited liability pursuant to this 
article shall have the burden of proving by a 
preponderance of the evidence its equitable share 
of the total liability. 



The Trial Defendant has to prove:

1. Plaintiff was exposed to asbestos from defendant’s 
product

2. Defendant failed to use reasonable care
3. Defendant’s failure to warn was a substantial 

contributing factor in the development of plaintiff’s 
disease



Justice Shulman’s ruling in McGlynn

“The question becomes is, in terms of each of the elements of your Article 
16, can you, on cross, elicit from this doctor, for your purposes, an identify 
of a particular product from a particular manufacturer and then proceed 
with all the other elements, whether that exposure was a substantial 
factor with this witness? And the answer is, no, you cannot.... 

It is my understanding that you cannot use a witness in the 
affirmative for [the plaintiff’s] case and adopt her for your 
prima facie case for your Article 16 burden.”

McGlynn v. Aerco International., Inc., Index No. 190219/2016 (Sup. Ct., NY Cty.), 
Aug. 7, 2017 Trial Transcript at 607, 609.



“The Supreme Court properly precluded defendant from eliciting 
testimony from plaintiff’s expert regarding exposure to asbestos in the 
alleged nonparty tortfeasors’ products because the court properly 
found that defendant failed to establish specific causation against such 
alleged nonparty tortfeasors.” 

Matter of New York City Asbestos Litig., 148 AD3d 233, 238-239 [1st Dept 2017]).

Appellate Division First Department upheld Judge Shulman’s Decision



“Rather than pursuing a defense of mitigating damages through 
apportionment, Burnham attempted to persuade the jury that it was not 
liable as a cause of Romeo’s cancer at all. Burnham was not deprived 
of presenting an apportionment defense, it simply chose not to 
present that defense. Without Burnham proving its prima facie case 
of specific causation against other entities for CPLR Article § 16 purposes, 
Burnham was not entitled to have these entities placed on the verdict 
sheet (Nemeth v Brenntag North America, 183 AD3d 211, 324 [1st Dept 
2020], rev’d on other grounds, 38 NY3d 336 [2022]).” 

Maffei 2024 WL 3467412 

Maffei v. A.O. Smith Water Products Co.

Trial Court Decision



Damages
Proving and Arguing



ECONOMIC DAMAGES



• DaSilva trial – Alameda County, CA
• Cross-examination of plaintiffs’ economist
• Stage IV renal cell carcinoma 



Assume: Does not die because of mesothelioma $0



$0Assume: Does not die because of mesothelioma



Assume: 
Four months of no housework in 2023:

$6,142Does not die because of mesothelioma



NON-ECONOMIC DAMAGES



ASKING FOR MONEY

















ADDRESSING THE ASK

• One paper analyzed closing 
arguments and outcomes:
• 33 closing arguments
• 21 included a specific $ 

amount
• 15 offered a contingent 

amount
• 86% of jurors referenced the 

amounts in their 
deliberations

• Counter anchor?
• One study showed no effect on 

liability or amount of award
• Another suggested that using a 

counter in a strong defense case 
could impact liability

• Yet another simulation 
suggested that countering 
actually improved liability 
outcome



Trial Teams &
Mental Health

Avoiding Burn Out 







Trial Team





Burnout and 
Mental Health



• Bloomberg Law’s 2021 Attorney 
Workload and Hours—more 
than HALF of attorneys 
reported burn out

• 2023 Mental Health Survey of 
the Legal Profession-majority of 
attorneys report:

• Increasingly cynical outlook
• Lost motivation
• Decreased satisfaction
• Moody or irritable
• Mental overwhelm
• Trouble concentrating
• Exhausted 





















2018 Booth Trial Dog:  
Mosley
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