PERRIN

CONFERENCES

NORTH AMERICAN CONSTRUCTION
SUMMIT

The Intersection of Builders Risk, Commercial General Liability, Contractors
Professional, and Subcontract Default Coverage - What Covers What?

Mark Gothold Keith D. Koeller, Esq. Karen Rice Todd Schweitzer

McCarthy Building JAMS Proactive CPCU, CRIS
Companies, Inc. Irvine, CA Lake Forest, CA Marsh USA

Newport Beach, CA Los Angeles, CA



THE INTERSECTION OF —
- BUILDERS RISK,CGL,
B | CONTRACTOR’S
| PROFESSIONAL LIABILITY AND
SUBCONTRACTOR DEFAULT
COVERAGE:

Contractr's

WHAT COVERS WHAT?

©2026 Perrin Conferences LLC. All rights reserved. The views are shared for educational purposes only and provided for use only in connection with this event.



Builder’s Risk Insurance p

* Covers physical damage or loss to projects during construction

 Many terms: "Builder's All Risk"; "Builder's Risk", "Course of
Construction"; even "Inland Marine"

 The policy form varies greatly (no standard form, each carrier has its
own and it evolves every year)

e Typically, covers “All-Risk” physical loss or damage unless loss is
otherwise excluded (no finger-pointing on liability)

e Effective during the construction of the project. Contract between
owner and general contractor will likely state when risk of loss
transfers from general contractor to owner. At that time, Builder’s Risk
policy expires and owner purchases a Property Policy

* Review of the contract and policy form is essential
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 Who is purchasing the policy? The general contractor is better off
purchasing the policy for more favorable coverage terms, limits and rates

 Covered Parties: Owner, G.C., Subcontractors of all tiers

* Waiver of Subrogation (key item that shouldn’t be overlooked)
e Additional Insured Status (owner, G.C. subs of all tiers)

 LEG 2, LEG 3 (Federal case); LEG 3 "Equivalent"

 Who adjusts the loss if there is a claim; Who is the loss payee
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e All property that will be permanent to the project

* Office Trailers

 Owner Provided Equipment (make sure value is stated and premium
collected)

* Existing Property (clarify it is included and what the sublimit is). Key
coverage for a hospital expansion project

* Delay in Completion (purchased separately and subject to a time deductible

instead of monetary, i.e. 30 days)
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e (Ocean Marine Transit

e Contractor's Equipment (i.e. forklift, boom lifts) and tools. Those should be
covered under a contractor’s equipment policy as they are not part of the
permanent work

* Motor Vehicles

* Animals

* Land and Water (be sure to include any civil work on the Builder’s Risk policy

if those activities are taking place)
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Builder’s Risk — Best Practices p

* Policy Insures the full value of a project (i.e. what if a tornado hits a week
before the project is turned over)

* Know your sublimits (CAT perils, debris removal, etc.)

* Try to avoid ‘as their interests may appear’ to avoid aggressive subrogation
efforts by property carriers

e Builder’s Risk Policy is No Fault, Primary above all other coverage

 Know when risk of loss transfers to the owner. Further clarify by including
transfer of insurance language into a certificate of substantial completion.
Standard AIA language exists in this regard

©2026 Perrin Conferences LLC. All rights reserved. The views are shared for educational purposes only and provided for use only in connection with this event.



* Typical Coverage Types:

* Professional

* Rectification/Mitigation

* Protective
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Professional Liability

<

Professional Liability Coverage (Claims made against the insured by their clients
and other third parties)

“... because of a Professional Liability Claim resulting from a negligent act, error, or
omission in Professional Activities and Duties, provided that;

1. the Professional Liability Claim arises out of Professional Activities and
Duties rendered on or after the Retroactive Date and prior the expiration
of the Policy Period; and

2. the Professional Liability Claim is first made against the Insured during the
Policy Period and reported to us, in writing, during the Policy Period or,
where applicable, the Extended Reporting Period
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Professional Liability C,

Things to be aware of for this coverage part (issues that often arise on this coverage):

e What is Claims Made & Reported Coverage?
 What is a Professional Activity and Duty?

e Whatis a Claim?

* Who can a claim be asserted against?

* Defense within limits

* Other Insurance
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Rectification/Mitigation C,

Rectification Coverage (Costs associated with mitigation and rectification that would
otherwise lead to a Professional Liability Claim)

‘o, with respect to any action to mitigate or rectify a negligent act, error, or omission
arising from Professional Activities and Duties that would otherwise lead to a
Professional Liability Claim covered under this policy, provided that:

1. the Professional Activities and Duties are rendered on or after the Retroactive Date
and prior to the expiration of the Policy Period;

2. during the Policy Period, the Insured must provide us with immediate notice of the
negligent act, error, or omission arising from Professional Activities and Duties and of
the proposed corrective action, if any, along with all supporting documentation, in
writing prior to incurring any Rectification Expense;

3. all Rectification Expense must be approved by us, in writing, prior to being incurred by
the Insured
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Rectification/Mitigation C,

Things to be aware of for this coverage part (Issues that often arise):

. First party coverage

. Direct v Indirect, Reasonable & Necessary

. Documentation — What is needed and why

. Notice/Corrective Action requires approval before it is incurred
. Use of Consultant typical to work with project people

. Subrogation
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Protective Loss C,

Protective Loss Coverage (Claim made by the insured against a Design Professional for losses
they sustain resulting from the DP’s breach of the professional duty of care)

“We will indemnify the Insured for Protective Loss in excess of the Design Professional’s
Insurance resulting from a negligent act, error, or omission in Design Professional
Services performed by a Design Professional, provided that:

1. the Design Professional Services are rendered on or after the Retroactive Date and prior
to the expiration of the Policy Period;

2. the Protective Claim is first made by the Insured against the Design Professional and
reported by the Insured to us, in writing, during the Policy Period or, where applicable,
the Extended Reporting Period;

3. the Insured has taken all steps necessary to pursue the Protective Claim and obtain

recovery of all Protective Loss from the Design Professional and the Design
Professional’s Insurance
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Protective Loss C,

Things to be aware of for this coverage part (Issues that often arise):
. First party claim

. Indemnity coverage available when Design Professionals do not have enough insurance to
cover named insured’s Protective Loss

. Claims made and reported
. Action against, and recovery from, “Design Professional” before coverage applies
. Ramifications of Limitation of Liability clauses “LOL’s”
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Commercial General Liability (CGL) Coverage p

e Scope of CGL Coverage

e Relevant Exclusions for CD Claims

* Priority of Coverage Issues — Who Pays and in What Order?
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Scope of CGL Coverage /[\Bq\

* Primary and Excess Policies
 Responds to damages the insured becomes legally obligated to pay because of
bodily injury or property damage taking place “during the policy period”
 Must be caused by an “occurrence.”

* Defense costs typically paid in addition to Limits of Liability.
* Known Loss / ”"Expected or Intended” issues.

* How many “occurrences” and/or SIRs?
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e “Business Risk” Exclusions
 Damage to the insured’s own work or product
 Damage to “Impaired Property”

* Professional Liability Exclusion

* Wrap Exclusion

* Mold and Microbial Matter Exclusion

* Virus and Bacteria Exclusion
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CGL Coverage — Priority of Coverage Issues p

e Who Pays and in What Order?

* Common Scenarios:
e CGL Named Insured (“NI”) Coverage v. Al Coverage available to the NI
* CGLv. Builders Risk, First Party Property or Wrap/OCIP/CCIP Coverage

 CGLv. Specialty Lines Policies (e.g., CPL or E&O/PL policies)
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Subcontractor Default Insure (SDI) p

1. Alternative to Traditional Bonds

2. Direct Insurer — Insured Relationship between General Contractor and Insurer

3. Advantages:
« Control

« Speed
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Subcontractor Default Insure (SDI) p

4. Issues/Challenges:
« Shared Risk — high deductible and potential “co-pay” percentage.
« Subrogation right.
« Limitations on contracting with subcontractor.

« Potential sub-limits for indirect cost — delay.

» EXxcess “other insurance” provision.
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Hypothetical /ﬁ\

Anderson (GC) contracts with University to build new dorms. Anderson hires Reliable Mechanical (sub)
to design and install chilled water lines.

July 2018 Certificate of Occupancy issued.

November 2018, failure of fourth-story waterline connection due to defective installation and design by Reliable.
Causes damage to three floors below. Both Anderson and Reliable received notice of the claim in Nov 2018.

Investigation reveals progressive failure with leakage starting before COO issued. Many other defective
connections that have not yet failed.

The damage claims by the University consist of $5 million to pay to fix damages caused by the leaks (paid for by
their Property carrier) and $2 million to replace connections that have not yet failed. They are also incurring costs to
place the students in alternative housing while waiting for repairs.

University purchased the Builders Risk policy with a subrogation waiver. Anderson has $10M CGL, $5M claims-

made Contractors Professional, and Subcontractor Default policy with $1M SIR and 20% co-pay. Reliable has $5M
CGL and $2M claims-made professional policy.
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