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Considerations for Future Lung Cancer
Claims

Cancers in Men

The top two diagnosed
cancers for men are lung
and prostate

m Lung m Prostate Colorectum = Stomach Liver
Bladder Esophagus = NHL Leukemia Kidney
Pancreas Lip/oral Thyroid Melanoma = Brain

Data from World Health Organization International Agency for Research on Cancer,
https://gco.iarc.who.int/today/en



https://gco.iarc.who.int/today/en

‘ Considerations for Future Lung Cancer Claims

Trends in Smoking and Vaping in Relation to Lung Cancer Causation

Pulmonary Metastases from the Prostate Mimicking Primary Lung
Cancers



Considerations for Future Lung Cancer Claims

Lung cancer remains
the leading

cause of cancer
death worldwide
(WHOT International
Agency for Research
on Cancer)

Incidence Meortality
Lung 42 480 &75 1817 469
Breast-{ 2 296840 &H56 103
Colorectum - 1926 425 204 019
Prostate - 14467 854 397 430
Stomach P68 784 650 175
Liver 866136 758 725
Thyroid - s21214
Cervix uteri 4 &62 301 348 874
Bladder - &14 298 220 5986
MNHL 553 389 250 579
Oesophagus 511054 445 391
Pancreas - 510 992 457 409
Leukaemia 487 294 305405
Kidney 434 840 155 953
Corpus uteri 420 53568 PIT23
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‘ Considerations for Future Lung Cancer Claims

Smokers are 15-30x more likely to develop lung cancer than non -
smokers and cigarette smoking is still linked to 80 -90% of lung

cancer deaths . Lung Cancer Risk Factors | Lung Cancer | CDC

Does Vaping Cause Lung Cancer?



https://www.cdc.gov/lung-cancer/risk-factors/index.html

Considerations for Future Lung Cancer Claims

E-cigarettes/Vaping Usage Rates
AThe CDC reported last fall that youth eigarette use (grades 612) had
dropped to the lowest level in a decade; down from a peak in 2019

A'In 2024, 1.63 million middle and high school students reported having used e -
cigarettes within the past 30 days. National Youth Tobacco Survey 2024

AUsage rates increased for adults from 4.5% in 2019 to 6.5% in 2023
Vahratiand W A WIJq Wc 4 OA WLEG IIHq YURABWI9RNCI DaaqllWwot uu
“MNOAwW 9cEW?c¢caqc W7 RIUndAW YWWP=NAWSs ¢ UKW=MZP IC
https://www.cdc.gov/nchs/databriefs/db524.pdf



https://www.fda.gov/tobacco-products/youth-and-tobacco/results-annual-national-youth-tobacco-survey-nyts
https://www.cdc.gove/nchs/databriefs/db524.pdf
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Does Vaping Alone Cause Lung Cancer?

A Maybe, maybe not
Potentially carcinogenic compounds associated with vaping

A Formaldehyde

A Acrolein

A VOCs

A Toxic Metals (nickel, cobalt, chromium, lead, manganese,
arsenic) Aherrerad Ll A WIJq We G A WL~ B-q¢ d W9 YURWDUq
Cigarette Aerosol Samples: A Comparison by Device Type and

[ O ¢ 2BENViredshantdl Health Perspectives131(12)
December 2023.

w2 HY q¢ UqR¢ O WigateRd ekpoders idlasgociatediWith biomarkers reflective of

cancer disease risk. However, the overall evidence on cancer risk is still limited and should

HIJWRU2 13t qRNC¢ q T UKdrdagmld)aqallc 10 BOAIILLE @ IR dIHOsUIUL2 GI ¢ q I WY C
vapingeHRNDc¢ | Daaqllt all Wiob.indut) Dis. 20E523(0anndi2nR:6 5 A LU



Considerations for Future Lung Cancer Claims

Vaping + Smoking
AVaping combined with
smoking led to a4x higher

risk of developing lung
cancer vs. only smokers

Abaéeéec¢c GRUNDIWRULWH
with cigarette smoking
accelerates the rate of
developing lung cancer
compared to smoking
¢ 0YUIOwLW

Journal of Oncology Research and Therapy
Bitton: MA, et al. Oncol Res Ther 9: 10229,
. doi.org/10.29011/2574-710X. 10229

www.gavinpublishers.com
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Research Article

Vaping, Smoking and Lung Cancer Risk
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Abstract

Nicotine exposure through the use of electronic delivery systems (vaping) has been found to elevate the risk of certain conditions
of the lungs, e.g., vaping associated lung injury, EVALI). However, the potential impact of vaping on lung cancer risk remains
unexplored. We, therefore, examined the association of vaping and cigarette smoking with lung cancer risk in a case control
study conducted in central Ohio. The study design compared 4,975 individuals with recently diagnosed pathologically confirmed
carcinoma of the lung to 27,294 controls without cancer that were group matched at a 5:1 ratio to the cases by age, gender, race
and location of residence. Odds ratios (OR) adjusted for gender, age and race revealed a fourfold higher risk of lung cancer
among individuals who vaped in combination with chronic smoking (OR=58.9, 93% C1=47.3-70.5) versus individuals who only
smoked cigarettes (OR=13.9, 95% CI=12.7-15.3, P<0.001). Further adjustment for prevalent comorbidities, chronic obstructive
pulmonary disease and coronary artery disease, reduced the magnitude of the OR, but the risk for vaping and smoking (OR=38.7,
95% C1=31.5-47.6) remained fourfold higher than for smoking alone (OR=9.6, 95% Cl= 8.7-10.6, P<0.001). This finding was
consistent for men and women, with adjustment for pack-years of smoking, and for the main histological cell types of lung cancer.
Our results suggest that the addition of vaping to smoking accelerates the risk of developing lung cancer.
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Could vaping create a new generation of smokers?
AVarying quantities of nicotine in vaping products
AFlavors/additives make vapes more appealing to youth
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Considerations for Future Lung Cancer Claims

Could vaping create a new generation of smokers?

A 2023 literature review found:
A20% of ecigarette users transition to cigarette use

ANicotine dependence was higher in ecigarette users vs. conventional
smokers

~¢cqaqélst Als AW qWe GrOAWD WHGOGYel WYnwWel I RAgqRYUal
British Journal of General Practic023;73 (suppl 1)
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Metastatic Cancers that can Mimic Primary Lung Cancers
Colon

Breast
Pancreas
Ovary

What about prostate cancer?
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In 118 of 185 countries,

prostate cancer has a
higher incidence rate
than lung cancer
among men

Most common site per country, Absolute numbers, Incidence, Males, in 2022 (excl. NMSC)

=
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g g @

Most common site

I Prostate (118) N ot applicable
I | ung (33) No data
Liver {11)
Colorectum (9)
I stomach (B)
I Lip, oral cavity (3)
Kaposi sarcoma (2)

I C=sophagus (1)

International Agency
for Research on Cancer

(@) oot

Cancer TODAY | IARC
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of its authorities, or concerning the delimitation of its frontiers or bound,
there may not yet be full a greeme nt.
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In the United States,
prostate cancer occurs
with nearly twice the
Incidence rate of

lung cancer among men

Absolute numbers, Incidence, Males, in 2022
United States of America
(Top 15 cancer sites)

Lip, oral cavity
Multiple myeloma

Stomach

Oesophagus

Brain CNS

0 50k 100k 150k 200K

Number (in thousands)

Internats
ccccc TODAY | IARC - ips ffg who.intftoday forResea
Data version : Giobocan 202 (version o 1) ¢ v

All Rights 075 Lo



Considerations for Future Lung Cancer Claims

Most common site per country, Absolute numbers, Mortality, Males, in 2022 (excl. NMSC)

Mortality rates, however, are
lower for prostate cancer
overall

g @

Most common site

| ] Lung (88) | ] Mot applicable

[ Prostate (2) No data
Liver (24)

I stomach (3) ”
Colorectum (5)

I Oesophagus (3)

I Lip, oral cavity (2)

Kaposi sarcoma (2)

International Agency
All rights reserved. The designations employed and the presentation of the material in this publication do not imply the expression of any opinion whatsoever Cancer TODAY | IARC for Resaarch on Cancer

on the part of the Warld Health Organization | International Agency for Research an Cancer concerning the legal status of any country, territary, city or area or https://gco.iarcwho.intftoday
of its autharities, or concerning the delimitation of its frontiers or boundaries. Dotted and dashed lines on maps reprezent approximate borderiines for which Data versicn: Globacan 2022 (version 1.1) - 02.02.2024 1%.
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Lung metastasis identified as the second most prevalent site for
extranodal metastasis in PCa(46%) behind bone metastasis (90%).

Increasing occurrence over time
Alncreased longevity = more time to manifest
ABetter/earlier detection of lung metastases

GYel dll ~AWJaqlWle dOAWBAI Yt q¢cqlwocec UHIII WxeUNDU
Cc q KQdnéetd t16(H), 2080 (2024). https://doi.org/10.3390/cancers16112080



‘ Considerations for Future Lung Cancer Claims

Shared Characteristics with Primary Lung Cancers

AMostly adenocarcinomas, but also:
ANeuroendocrine carcinomas (small and large cell)
ASquamous cell
ASarcoma

AVarying Presentation
A Single or multiple masses
AFollowing bone metastases or as solitary lesion
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Shared Characteristics with Primary Lung Cancers

EGCOOWRIG GIY*quUMHQUHUImYdMqﬁ
tGcodWRDGOWHRE! ARRUY G C WY nWgd6IWge UNn
B¢l FRUYuUC WY nlWadé JWde UNwWu Yl GEYGYDN

2PWORI q¢et W AWIqlle GHOWBEGE GG W IGG WAL Y ¢ qldW9 CdsdRepbifsine a (U W9 ¢
Urology, vol. 2013.

Prostate adenocarcinomas can also mimic primary lung cancers.

UgYUAWA9 AW qWE G OAWB~Uact q¢c qRAWIEI HRUY A WY Wad6 WWAL Yt gc¢ aqll
~1JT R¢t aPRthbe ReSl Rritt. 194:753-758 (1998).
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Diagnostic Issues

/PSI\/IAPET alone may\ /Androgen deprivation\ /I\/Iisdiagnosis based on\

not distinguish therapy may alter Immunohistochemistry
between metastasis PSMA expression can occur
and primary lung
cancer

" , AfsharOromieh A WIJq Wc¢ G OWm i
2¢0TeUY2RAPSMAG WG O q Marak C.,Guddati AK, Ashraf A, et al.

_ long-term androgen deprivation mAl Yt qcequwel WOYHEe| AR
EEIT/CT for It;]et E\:aluatlondof therapy on PSMA ligand PET/CT in atypical immunohistochemistry
uimonary Vetastases an patients with castration-sensitive Gl Bt WUqRUNIWs RaANg LY 6 |
Opacities in Patients with

~PAt | o Gl Yt q¢ g lBUKINuUtl MédlIMEMs|LL | Clinical Cases,2022:1:220508.
Al Yt gc qli@adcerUR I Ao\ | 6ing (2018) 45:2045054.
Imaging, 2018 May 16;18(1):20
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Scott Keller v. ExxonMobil Oil Corp. - SDNY

A Case Facts f 73-year-old Living Non -Smoking LC

AOnly One Defendant Sued.
A=xxonMobil Merchant Mariner for ~10 years.
Aones Act Case so no Workersd Com

Mlaintiff Denied Asbestos Exposure Pre & Post
ExxonMobil Employment.

ICHECK MATE?

Chicago | Denver | Detroit | Edwardsville | Kansas City | Los Angeles | Miami
Minneapolis | New Orleans | New York | St. Louis | Tampa Bay | Walnut Creek l

www.foleymansfield.com



We All Know the Number One
Cause of Lung Cancer iIn Smokers . . .

Tobacco!

Chicago | Denver | Detroit | Edwardsville | Kansas City | Los Angeles | Miami
Minneapolis | New Orleans | New York | St. Louis | Tampa Bay | Walnut Creek l

www.foleymansfield.com



What is the Number One Cause of
Lung Cancer in Non -Smokers?

Chicago | Denver | Detroit | Edwardsville | Kansas City | Los Angeles | Miami
Minneapolis | New Orleans | New York | St. Louis | Tampa Bay | Walnut Creek l

www.foleymansfield.com



What is the Number One Cause of
Lung Cancer in Non -Smokers?

RADON!!

Source:

1. U.S. Environmental Protection Agency (U.S. EPA),
2. Centers for Disease Control and Prevention (CDC),
3. American Lung Association (2024).

Chicago | Denver | Detroit | Edwardsville | Kansas City | Los Angeles | Miami
Minneapolis | New Orleans | New York | St. Louis | Tampa Bay | Walnut Creek l
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RADON = LUNG CANCER

s [ A major health organizations (like the Centers for
Disease Control, the American Lung Association and the
American Medical Association) agree with estimates that
radon causes thousands of preventable lung cancer deaths
every year. T

Source:
1. EPA sA Citizenls Guide to RadonT (2016),

Chicago | Denver | Detroit | Edwardsville | Kansas City | Los Angeles | Miami
Minneapolis | New Orleans | New York | St. Louis | Tampa Bay | Walnut Creek l
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What is Your Radon Cross?
A 1t Better Be More Than:

AsDid you ever test your home

A Common Oversights:

ASmoking LC with a 500 -page transcript,
but only 2 pages devoted to smoking.

ANon -smoking LC with a 500 -page
transcript, but only 1 -2 questions about
radon.

Chicago | Denver | Detroit | Edwardsville | Kansas City | Los Angeles | Miami
Minneapolis | New Orleans | New York | St. Louis | Tampa Bay | Walnut Creek l

www.foleymansfield.com



How Do You Prove Up the Radon Defense?

A Radon exposure in residential settings has
been an area of concern for the EPA and CDC
for many years.

A The potential for elevated indoor radon levels
varies by local geology and local conditions.

A The EPA created a useful map indicating risks
by zone in the U. S.

Chicago | Denver | Detroit | Edwardsville | Kansas City | Los Angeles | Miami

Minneapolis | New Orleans | New York | St. Louis | Tampa Bay | Walnut Creek
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www.foleymansfield.com



EPA Map of Radon Zones

7
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What do the colors mean?

Highest potential; average indoor radon levels may be

. Zone 1 (red zones)
greater than 4 pCi/L (picocuries per liter)

Moderate potential; average indoor radon levels may be

. Zone 2 (orange zones)
between 2 and 4 pCi/L

Zone 3 (yellow zones) Low potential; average indoor radon levels may be less than 2

pCi/L

PCIL =
Picocuries per liter
A4 pCiL or more

ABetween 2 and 4CiL
ABelow 2pCiL

www.foleymansfield.com




ILLINOIS - EPA Map of Radon Zones

Thie purpose of this map |s to assist Mational, State and local organizations 1o target their resources and o
implement radon-resistant bullding codes.

hittp: w2 pa.goviradon/zonemap . html

BOORE

Thiz map Is not intended to determine If & home in & given zone should be tested for radon.
Homes with elevated kevels of radon have been found in all three zones.

ANl homes shouwld be tested, regardiess of zone designation.

5,590
Homes
Sampled

HEHDERSOH

MERELN

IMPORTANT: Consult the publicaton entitled "Preliminary Geologic Radon
Potential Assesament of Binols® (USGS Open-file Report 93-292-E) before

using this map. hitpolenergy.cr.usgs.govradon'grpinfo. html This document -
CRAWFORD

containg infarmation on radon potental varations within counties. EPA also

recommends that this map be supplemented with any available local data in
arder ta further understand and predict the radon potential of & specific area.
LAY
mih':l

ED#ARDE

Zone 1 Zone 2 Zone 3




MISSOURI - EPA MaP of Radon Zones

Thi purpose of this map |s 1o asalst Mational, State and local organizations to tanget their resources and to
Implement radon-resistant budding codes.

nbip:ifwww. 2pa.goviradon/zonamap_himl

This map is not intended to detarmineg if 2 home in & given zone should be tested far radon.
Homes with elevated bevels of radon have been found in all three zones.

AN homes should be tested, regardless of rone designatian.

1,751
Homes
Sampled

5k

IMPORTANT: Consult the publication entitled "Preliminary Gealogie Radon
Potential Assssament of Missourl® (USGES Open-fle Report 93-292-G) before
using this map. http:lenergy.crusgs goviradonigrpinfo.htmil This document
contains Informaton on radon potential varations within counties. EPA also
recommends that this map be supplemented with any available local data in
order 1o further understand and predict the radon potential of & specific area.

Zone 1 Zone 2 Zone 3



NEW YORK - EPA Map of Radon Zones

The purpose of this map is to assist Mational, State and local onganizations to target their resources and to
implement radon-resistant bullding codes.

This map Is not intended to determing If @ home In a given zone should be tested for radon.
Homes with elevated levels of radon have been found in &l thres zoneas.

Al homes should be tested, regardless of zone designation.

39,070
Homes
Sampled

IMPORTANT: Consult the publication entitled “Preliminary Gealoge Radon
Fotential Assessment of Mew York® (USGS Open-file Report 93-282-8) before
using this map. htip:fenargy.cr.usgs.goviradon/grpinfo.html This document
containg information on radon potential variations within counties. EPA also
recommends that this map be supplemented with any available local data in
arder to further understand and predict the radon potential of & specific area.

Zone 1 Zone 2 Zone 3

hitip:{waw. 2 pa.goviradon/zanemap . html




NEW JERSEY - EPA Map of Radon Zones

The purpose of this map is 10 assist Mational, State and local organizations to target their resources and to
implement radon-resistant building codes.

hittp:ifasaw. 2 pa.goviradon/zonemap_html

Thig map is not intended to determine If & home In a given zone should e tested for radon.
Homes with elevated levels of radon have been found in all three zones.

Al homes should be tested, regardiess of rone designation.

6,000+

Homes &
Buildings
Sampled

IMPORTANT: Consult the publication entitted "Preliminary Geologle Radon Potential
Aszsessment of Mew Jersey” (USGEE Open-file Report 93-202-B) before using this magp.
httpeffenergy.cr.usgs.goviradonigrpinfa_hitm| This document contains information on radon
potential varnatona within countes. EFA alas recommends that this map be supplementad

with any avallable local data in order to further understand and predict the radon potential of a
specific area.

Zone 1 Zone 2 Zone 3




PENNSYLVANIA - EPA Map of Radon Zones

hittp:ifweww epa. goviradonizonemap_himl

The purpose of this map is to assist National, State and local organizations to target their resources and to
implement radon-resistant bullding codes.

This map is not intended to determine if a home in a gven zone should be tested for radon.

All homes shouwld be tested, regardless of rome desigration.

70,389
Homes
Sampled

IMPORTANT: Consult the publication entiled “Preliminary Geologic Radon Potential
Aszgesament of Pennsylvania® (USGS Open-file Report 93-202-C) before using this map.
hittp:teneangy.crusgs goviradon/grpinfo.himl This document contains informabon on radon
potential variations within counties. EPA also recommends that this map be supplemented
with any avalable local data in order to further understand and predict the radon potential of 2
specific area.

Zone 1




CALIFORNIA - EPA Map of Radon Zones

The purpose of this map |s 1o asslst Mabonal, State and local organizations 1o target their resources and o
Implement radon-resistant bullding codes.

This map i not intended to determing If a home i & given zone should be tested for radon.
Hames with elevated kevels of radon have been found in all three zones.

AWl homres shouwld be tested, regardiess of zone designation.

1,885
Homes
Sampled

IMPORTANT: Consult the publication entited "Preliminary Geologlc Radon Potential
Assessment of California” (USGS Open-file Report 93-202-1) before using this map.
See httpeflenergy.cr.usgs. gowradon'grpinfo html This document contains
Information on radon potential variations within counties, ERPA also recommends that
this map be supplemented with any avallable local data in order to further
understand and predict the radon potential of & specific area.

Zone 1 Zone 2 Zone 3

http:fweew.2pa.goviradonizonemap_html




SOUTH CAROLINA - EPA Map of Radon Zones

The purpose of this map & to aseist National, State and local organzatons o target thelr resources and to
implement radon-reststant bullding codes.

This map 8 not intended to determine if a home in a given zone should be tested for radon.
Homes with elevated levels of radon hawe been found in all three zones.

All homes showld be tested, regardless of zone designation.

1,089
Homes
Sampled

IMFORTANT: Consult the publicabon entitled "Preliminary Geologic Radon
Potential Assesament of South Caroling® (USG5 Open-file Report 93-292-D)
before using this map. hip:ensrgy.cr.usgs.goviradonigrpinfo html This
document containg information on raden potential variations within counties.
EFA also recormmends that this map be supplementsd with any avallable local
data In order to further understand and predict the radon potential of a specific
area.

Zone 1 Zone 2 Zone 3

ttp:fweew.2pa.goviradon/zonemap. himl




CONSULT STATE EPA DEPARTMENTS

A Many States Provide Easy Access to Radon Test
Results.

A Obtained 53 Radon Test Results from Homes
Nearby Keller. :

Chicago | Denver | Detroit | Edwardsville |

Minneapolis | New Orleans | New York | St. | *




Request to Permit Entry Upon Land

A Federal Court: FRCP Rule 34(a)(2)
A New York: CPLR 3120(a)(1)(ii)

A New Jersey: N.J. Ct. R. 4:18 -1(a)(2)
A Pennsylvania: R. Civ. Pro. 4009.31

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

SCOTT K. KELLER, Case No.: 1:23-¢v-1528

Plaintiff
Vs.

DEFENDANT
EXXONMOEIL OIL CORPORATION'S
REQUEST TO PERMIT ENTRY
UPON PROPERTY

EXXONMOBIL OIL CORPORATION fk/a
MOBIL OIL CORPORATION.

Defendant.

LD LOA UDA SN 5N LSO LEA LDA L0A UDA LOA LN DA S uin

FV

www.foleymansfield.com
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Table 6. Summary of Hourly Radon Fluctuations at Plaintiff’s Residence

Continuous Radon Monitor Model 1028 S/N: 807 T9066

LT, (R E: e it

Minneapolis | New Orleans | New York | St. Louis | Tampa Bay | Walnut Creek

Chicago | Denver | Detroit | Edwardsville | Kansas City | Los Angeles | Miami l

www.foleymansfield.com



MSJ & Motion to Preclude Dr.

Table 5. Chart of Plaintiff’s Residences & EPA Radon Zones

Kradin

Residential Years (total time) | County EPA Radon | Total Years
Address Zone

1421 N Belmont, | 1951-1958 (7 yrs) | Sedgwick

Wichita, KS pCi

No Address Supplied | 1958-1960 (2 yrs) | Los Angeles

Manhattan Beach, CA pCi

1425  Cross  St., | 1960-1962 (2 yrs) | Weber

Ogden, UT

Ivy Rd, Cape | 1962-1963 (1 yr) | Cumberland 40T 58 Last 62 years
Elizabeth, ME 4.0+ pCi/L of life in Red
Stephenson St., Cape | 1963-1965 (2 yrs) | Cumberland 470 B 1| Zone.
Elizabeth, ME 4.0+ pCi/L

Pheasant Hill Rd., | 1965-1974 (9 yrs) | Cumberland/ @400 B8 CL

Cape Elizabeth, ME Hancock!> [EXZEIGTIN

3 Indian Rock Woods, | 1974-1991 (17 | Cumberland AR HE G

Scarborough, ME yrSs) 4.0+ pCi/L

1 Scabbard Rd.,|1991-2024 (33 | Cumberland 450 88 0

Scarborough, ME yrSs) 4.0+ pCi/L




PItf $ R x | U UrzUHIEHREPasition ¢ 2/22/2024

A Dr. Kradinadmitted radon has a dosesponse
relationship with respect to lung cancer. (p. 68).

A Dr. Kradnwasn(Ot aware that Pl aint.i
EPA sRed ZonesT the majority
69).

Chicago | Denver | Detroit | Edwardsville | Kansas City | Los Angeles | Miami
Minneapolis | New Orleans | New York | St. Louis | Tampa Bay | Walnut Creek l
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Kradin MD, Richard, 2/22/2024, (Page 25:9 to 25:25)

15
16
17
18
19
20
21
22
23
24
25

25
BY MR. VEGA:
Q. What other substances or chemicals did you
look at in order to arrive at your opinion that
Mr. Keller's lung cancer was caused by asbestos and
secondhand smoke?
MR. HERRICK: Object to the form.
THE WITNESSI didn't look at any other
contributing factors.
BY MR. VEGA:
Q. Were you asked to look at radon?
A. |wasn't asked to look at radon
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A Plaintiff relied heavily oforrejon v. Mobi] 2004

Louisiana case to establish causation in Jones Act cases Is
sfeat her wei ght . T

A Plaintiff also relied heavily @adamo v. Chevrqr2022
SDNYcase again to argue sfeathe
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Chief U.S.D.J. Laura Taylor Swain ¢+ SDNY

AsWhile an expert need not rule ol
order to satisfyDaubert t he expertids testi mor
addressobvious altemative causes and provide a
reasonable explanation for aismissing specific altemate
factors identified by the defendant.  TKeller, 2025 UDist
LEXIS 44043, at *223.

AsEven toxic tort claimsgubrought
expert testimony to establish causation where an injury r
like lung cancer i has multple etiologies . 1.
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Chief U.S.D.J. Laura Taylor Swain ¢+ SDNY

As[ Tl he reliability of the expel
Plainti ff as to what toxin
disputed . . . [and] Plaintiff has failed to carry his burden of
demonstrat i ng Kalldr 8025U8drst LEXIS b1 | 1 t
44043, *26.

AsWi thout admi ssible expert test

evidence I n the record to suppc
lung cancer was specifically caused by exposure to asbestos.
d. T

A Dr. Kradin was precluded & MSJGranted.
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Dennis E. Vega ¢ Foley & Mansfield, PLLP
Admitted in NY, NJ & PA

Key Takeaway ¢ we must do more than simply
EUOOw?l EVUwaoOuUUwi OO0 wl YI UwEI
UEEOOYy »

Questions ?

dvega@foleymansfield.com
(646) 7601315
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Sophie Zavaglia
SWMW Law, LLC
Sophie@swmwlaw.com
(314) 779-7029
https://mww.linkedin.com/in/sophie-zavaglia/




If There Is One Thing | Want You To Take Aw
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ASBESTOS
CAUSES CANCER
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ASBESTOS
CAUSES CANCER




SAMPLE OF THE LITERATURE

Toxicological Profile for Asbestos. U.S. Department of Health and Human Services. Public Health Service. Agency for Toxictanbes
and Disease Registry. Sept 2001.

American Thoracic Society. Diagnosis and initial management of nonmalignant diseases related to asbestos. Am J Respir CneG4ed
2004;170:691-715.

IARC. Asbestos: Monograph on the Evaluation of Carcinogenic Risk to Man. Lyon: International Agency for Research on Cai®&&8j .
IARC: Monograph on the Evaluation of Carcinogenic Risks to Humans (2012) ; I00C-&09.

Helsinki Consensus Report. Asbestos, asbestosis and cancer: The Helsinki criteria for diagnosis and attribution. Scand J W&emkiron
Health 1997.

Helsinki Consensus Report. Asbestos, asbestosis and cancer: The Helsinki criteria for diagnosis and attribution. Scand J W&mkiron
Health 2014.

Henderson DW,RodelspergerK, Woitowitz HW, Leigh J . After Helsinki: a multidisciplinary review of the relationship between asbestc
exposure and lung cancer, with emphasis on studies published during 1992004. Pathology 2004;36:51750.

Welch et al., Asbestos exposure causes mesothelioma, but not this asbestos exposure: an amicus brief to the Michigan Supreme
Courl. Int. J.0ccup. Environ. Health. 13:318327 (2007}.

American Conference of Governmental Industrial Hygienists. Asbestos: TLV® Chemical Substances 7th Edition, ACGIH, Report No.
Publication #7DOG040 (2001).

National Toxicology Program. Report on Carcinogens, Eleventh Edition. U.S. Dept. of Health and Human Services, Public H&sthice
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A Factor You May Not Have
Considered

Gender Bias



‘ The Impact of Gender Bias on Diagnosis

ADifferential Diagnosis
ARequires doctor taking occupational history

ATrick: not everyone knows whether they were exposed to
asbestos.
ARemember: onion properties

ATake home exposure is a real thing.



‘ The Impact of Gender Bias on Diagnosis
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AWhite

AMale

AOlder (avg age in the United States is 72)
AHistory of being a tradesman

-]



Gender Does Make a Difference

E Achestos Use —e— Mesothelioma - Males —+— Mesothelioma - Females
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Source: National Cancer Institute (Surveillance Epidemiology and End Results Program) SEER Program



‘ The Impact of Gender Bias on Diagnosis

Our statistics are only as good as our data.



The Data SEER Collects

Overview of the SEER Program

About SEER

Program Overview
Goals of the SEER Program
Fact Sheets & Brochures
Collaborating Organizations
SEER Registries

Research Activities

ol ol R s

+

+

The Surveillance, Epidemiology, and End Results (SEER) Program of the MNational Cancer Institute (NCI) is an authoritative source of information
on cancer incidence and survival in the United States. SEER currently collects and publishes cancer incidence and survival data from population-
based cancer registries covering approximately 45.9 percent of the U.S. population. For more information on this, please view the SEEE Research
Data. SEER coverage includes 39.6 percent of Whites, 43.5 percent of African Americans, 64.9 percent of Hispanics, 59.3 percent of American
Indians and Alaska Natives, 68.2 percent of Asians, and 69.9 percent of Hawaiian/Pacific Islanders. (Details are provided in the table: Number of
Persons by Race and Hispanic Ethnicity for SEER Participants.)

The SEER Program registries routinely collect data on patient demographics, primary tumor site, tumor morphology and stage at diagnosis, first
course of treatment, and follow-up for vital status. The SEER Program is the only comprehensive source of population-based information in the
United States that includes stage of cancer at the time of diagnosis and patient survival data. The mortality data reported by SEER are provided
by the National Center for Health Statistics. The population data used in calculating cancer rates is obtained periodically from the Census
Bureau. Updated annually and provided as a public service in print and electronic formats, SEER data are used by thousands of researchers,
clinicians, public health officials, legislators, policymakers, community groups, and the public.

Notice anything missing?
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Sources Have Evolved Over Time




When Mesothelioma Incidence Rates Reach
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Source: National Cancer Institute (Surveillance Epidemiology and End Results Program) SEER Program



This Is Where SEER is Getting Its Data:

Source: Surveillance Epidemiology and End Results Program



What Else Has Happened Since 19927

ADiscovery of mesothelin, a protein found on the surface of normal,
mesothelial cells which is significantl overgx&ress,ed In mesothelioma
and lungcacnetfOlpl R AHY 2 I IJI WRUWaqd DWIJC I
CGGI'Y2¢c U WRUW=MMTWB UYqWRUWNIJUWII ¢

A Mesothelioma and mesothelin y an underused diagnostic biomarker
becoming a treatment target

-

| U
LLIF

ALNSGIIWNRI F qW7RYGc! ¢ 1JI W?2RY HY2I1J] ! Wx ¢ F
Center specifically devoted to MPM was funded in 2005, and this was
facilitated through the EDRN Associate Membership Program in 2003
= MMI KOw LU

A Mesothelioma Biomarkers: A Review Highlighting Contributions from the

EarlX Detection Research Network. Cancer Epidemiol Biomarkers Prey2020)
29 (12): 25242540.




‘ The Impact of Gender Bias on Diagnosis

Our statistics are only as good as our data.



‘ The Impact of Gender Bias on Diagnosis

Medical groups throughout the world acknowledge there is a problem
with the misdiagnosis of mesothelioma when it comes to women.



The Impact of Gender Bias on Diagnosis

ELSEVIER

GYNECOLOGIC
ONCOILOGY

REFPORITS

OFFICIAL PUBLICATION OF THE SOCIETY OF GYNECOLOGIC ONCOLOGY

Susan C. Modesitt

Jamie N Bakkum-Gamez
David Cohn

Katherine Fuh

J. Michael Straughn Jr.

Case report: This is a case of MPM that was initially misdiagnosed as ovarian cancer based on farmuly history, im-
aging, and surgical findings. Tissue diagnosis preoperatively would have changed the planned procedure. Retro-
spectively, after the diagnosis of MPM, the patient was found to have had an indirect exposure to asbestos

through her father.

A Case of Mesothelioma Masquerading Pre-Operatively As Ovarian
Cancer and Brief Review of the Literature , Hancock et al, Gynecologic

Oncology Reports, 2016



The Impact of Gender Bias on Diagnosis

OCCUPATIONALZ=
ENVIRONMENTAL

MEDICINE s e s e with a gender ratio lower than for the pleural site. The diag-
nosis of peritoneal MM srtill suffers from poor sensitivity and
specificity, and the misdiagnosis can be partcularly high in
women with abdominal neoplasms, when primary peritoneal
serous carcinoma must be differentiated from ovarian serous
carcinoma.”® Recently an Italian population-based mortality

J"-"hl.-‘llr i‘.ﬁﬁnb‘"ﬁa‘l - n-n-rl.-l.n-l- T I'-.i-h.b' i\.:l.l.--:'lrnrl.nﬂl i'l.'l.n:-nll-lﬂ..nl-:nrrl.ﬂ nl'-

Italy, The epidemiology of malignant
mesothelioma in women . Marinaccio, et alOccup
Environ Med 2018




‘ The Impact of Gender Bias on Diagnosis

See also:

ADiffuse malignant peritoneal mesothelioma mimicking ovarian
cancer. Houssaini et al. Radiology Case Reports, Vol. 17, Issue 3,
March 2022, 779783

APrimary Ovarian Mesothelioma : A Case Series with Electron
Microscopy Examination and Review of the Literature . Vimercati et
al, Cancers 2021, 13, 2278

ACT differentiation of diffuse malignant peritoneal mesothelioma
and peritoneal carcinomatosis . Liang et al, Journal of
Gastroenterology and Hepatology, Dec 2015.

ASelected miscellaneous ovarian lesions ; small cell carcinomas,
mesothelial lesions, mesenchymal, and mixed neoplasms, and
non-neoplastic lesions. Clement ModPathol 2005



‘ The Impact of Gender Bias on Diagnosis

Even when a woman is properly diagnosed with
mesothelioma, there remain many challenges
In the justice system arising from gendebias



The Impact of Gender Bias on Taking Legal
‘ Action

mpf W RT Uk qlls ¢ UgWa Y WHY O 13 LW

Source: Gender and the experiences of living with
mesothelioma: a thematic analysis, European Journal of
Oncology Nursing April 2021



Action

‘ The Impact of Gender Bias on Taking Legal

/NG WO UK W gl YUDW UL WY n LW
was often given as a motive for seeking )
HYOGGUUt ¢cqRYUBf UWARYUGq! ¢t qdaLWR
discussion about financial obligation to the family or

sense of flnancial compensation entitiement was largely
¢ Ht 13U q O

Source: Gender and the experiences of living with
mesothelioma: a thematic analysis, European Journal of
Oncology Nursing April 2021



The Impact of Gender Bias on Taking Legal
Action

Research suggests that, as a general principle, women are less likely to seek
compensation than men. This Is true globally.

AChammin% Clin,Brochard et al., Compensation of pleural mesothelioma in France:
data from the French National Mesothelioma Surveillanc€®rogramme Am. J. Ind.

Med. 2013 Feb 56(2): 14&4

A Kirkham, Koehoornet al., Surveillance of mesothelioma and workers' compensation
In British Columbia, Canada.Occup. Environ. Med. 2011 Jan 68(1): 3&

A Senek Tod, Robertson. The gendered Experience of mesothelioma studa/éGEMS ;
findings from a survey data analysis. European Respiratory Journal 2020 56:168

A EjegiMemeh S, Robertson S, Taylor Barlison L, Tod A. Gender and the
experiences of |V|n% with mesothelioma: A thematic analysisEurJ OncolNurs.
2021 Jun;52:101966doi: 10.1016/j.ejon.2021.101966.Epub 2021 Apr 28. PMID:

33945895.



Final Thoughts:

AAsbestos Causes Cancer
AAsbestos Causes Cancer in women

AUnderreporting and misdiagnoses are real, studied issues that we
need to grapple with in this litigation

AWith the NIH obligating almost$8 Billion less in research funding
for 2026 and beyond (and other billions being cut from research
funding in the United States), underreporting, misdiagnoses, and
advanced medical understanding of these diseases will get worse.




Developing Evidence of Other
EXposures



‘ Developing Evidence of Other Exposures

More and more often we are seeing Plaintiffs with less direct
knowledge of asbestos or other exposures and there is a need to
develop evidence of other exposures that may exist.

Example: Plaintiff is a career teacher. Father (deceased) worked In
maintenance at a now closed local foundry. Plaintiff has no

cl | R(]]RYUcu RUnNY uco]RYULIJcHYe(]]LIJoRi 1
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Developing Evidence of Other Asbestos
EXposures

AFOIA Requests School Exposures

AFederal FOIA Requests
A State like-FOIA Requests

JENNIFER BRUMBACK RC CLARK
Chigf Azademic Offcer Presidant
g“{fﬁ“‘:l e LONZO GREBNWOOD HOMOGENEOUS ARFA # AMJE-08
N mf,r&a‘ IRMA GO]:!;I:.;\'
SUPPLEMENTAL REPORT FOR it SHERKY WITITAKER VICTORIA LAY
Chigf Sctural Husiness Offisial Treasirar - .
ASBESTOS BULK SAMPLING AT: KINNIS WILLIAMS, SR Typo of Muteril:
STO: : BOARD OF EDUCATION LA KISTIA ADAMS : .
School District 189 . Surfacing () Thermal () Misc.
1005 State Streef st St. Louis, Tlinois 62201
AM. JACKSON ELEMENTARY SCHOOL {618) 646-3000 P o i =
1798 COLLEGE ﬁf_::i';l::“ﬁ; Description: 12” Floor Tile (green/yellow) & Adhesive
EAST ST. LOUIS, ILLINOIS 62201 - . : )
STATE LD. NUMBER 50-082-1890-2019 Arthur R, Culver Location: Northwest Stairwell Landing
Superintendent of Schools c
~omments:
Quantity: 90 Square Feet
MEMORANDUM
PREPARED FOR: Number of samples taken: 3
T0: PARENTS, GUARDIANS, TEACHERS AND EMPLOYEES
EAST ST. LOU[S‘ SCHOOL DISTRICT #159 o i‘a’?ﬂﬁ’g?ﬁfﬁz& :r);far;:q OR OF RISK MANAGEMENT & FIXED ASSET@Q —— AT s
1005 STATE SI'REET RE ASBESTOS MANAGEMENT PLAN
EAST ST. LOUIS, ILLINOIS 62201 o FILE Photo I.D. Numbers: Same as sample numbers.
Asbestos containing building materials (ACBM) are present in the East. St. Louis School District No. Does This Material Contain Asbestos: Yes  (x)

PREPARED BY:

ENVIRONMENTAL CONSULTANTS, LLC
#6 MEADOW HEIGHTS PROFESSIONAL PARK
COLLINSVILLE, ILLINOIS 62234
(618) 343-3590

EC PROJECT NUMBER 10-0-571

NOVEMBER 2010

DOCUMENT TO BE RETAINED INDEFINITELY

189.

In accordance with Federal Asbestos Hazard Emergency Response Act (ATIERA), an aceredited inspector
and management planner have completed a review of the locations, quantitics and friability of the
ashestos containing materials and have prepared an assessment and response action plan to reduce
exposure to ashestos fibers.

Copies of the asbestos management plan for all schools in East St. Louis School District No. 189, which
includes the inspection report, are located in the main office of each school.

The plan is available to the public for inspection cost or restriction within five working days after
receiving a written request for inspections. Hours of availability and a copy of the form, “Request for
Inspection of Management Plan™ will be provided upon request,

Should & request be made for a copy of the inspection report or parts of the report, East St. Louis School
District No. 189 will charge $.025 per page to make copies of the plan

1f you have further questions please contact the Fast $1. Louis District No. 189 office at (618) 646-3000.

12” Floor Tile (yellow/green)
Adhesive (yellow)

Adhesive (yellow/black)

2™ Layer of Floor Tile (beige)

No Asbestos Detected
No Asbestos Detected
3% Chrysotile

15% Chrysotile

No

(



Developing Evidence of Other Asbestos
EXposures

AGoogle Searches

ANewspaper articles or websites for work sites, abatement/remediation

activity, contamination, lawsuits, libraries/local museums with relevant
iInformation.

SIU ‘triad’ coming down soon

BY CODELL RODRIGUEZ, THE SOUTHERN
May 31, 2012

I oituary

P e—
_ left us _ after a five year battle with cancer. During that time he

learned he carried the BRCA2 gene that took the life of his son -
Born in Miami County Indiana to . _, - would be the third boy in a

family of 6 boys and 1 girl on an Indiana farm. He attended school in Macy and Rochester then went to

Taian Macean mnea ~ lhaaloasl a1l amee M ATl a s TT

Stephen Rickerl / The Southern Boomer Hall is sits boarded up and asbestos warnings have been posted as the resi
awaits demolition this summer.

Stephen Rickerl



Developing Evidence of Other Asbestos
EXposures

AGoogle Maps

ASearch Plaintiff home and work addresses looking for nearby industry
%

40.15312, -75.22720

Share this location 3
N

Directions from here @@w

Directions to here

What's here?

' BORIit/ASbestos

Noanid Search nearby Superfund Site

.. Print
Add a missing place ® 5 © Breznicky Associates |
Add your business

Report a data problem

Measure distance



Developing Evidence of Other Asbestos
EXposures

AOSHA Establishment Searches (OSHA.gov)
ASearch for facility violations

] 25 osha.gov/ords/imis/establishment.search?p_logger=1&uestablishment=wa&State=WA&iofficetype=all&Office=all&sitezip=&ip_case=all&p violations exist=all&startmonth=118&startda... ¥ 3} = ®

H (1) Ninois Motions to D... @@ YouTube ’) Maps [] Faegre Drinker LLP... & Google H File & ServeXpress @ Mimecast _= Challenge Admin an... D) Recognizing Bad Fai... O Real Estate Titles fro...
Establishment Search Results
Establishment Inspection Date Range OSHA Office Site Zip Code State
wa 11/15/2012 to 11/15/2022 all all WA

A Note: Inspections which are known to be incomplete will have the identifying Activity Nr shown in italic. Information for these open cases is especially dynamic, e.g., violations may be

added or deleted.
Results 1 - 20 of 375
Results By Date
ResultPage: 12345678910 ...»
Sort by: Date | Name | Office | State Return to Search ©@
==
# Activity Date Opened RID ST Type Scope SIC NAICS Violations Establishment Name
o 1 1634485.015 11/15/2022 1055330 WA  Planned Partial 238130 3 Wa317971389 - Nw Framing & Const Wa Llc
o 2 1634493.015 11/11/2022 1055320 WA  Prog Related Partial 238130 1 Wa317971404 - Nw Framing & Const Wa Llc
o3 1640868.015 11/07/2022 1055320 WA  Referral Partial 238320 6 Wa317971308 - Vaisberg Painting Wa Llc

O 4 1632925.015 11/03/2022 1055330 WA  Complaint Partial 622210 Wa317971262 - Wa St Social & Health Services Dept Of



Developing Evidence of Other Asbestos
‘ EXposures

AEPA Enforcement and Compliance Search (EPA.gov)
ASearch for facility violations



