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Misconception #1

All Construction Defects Can Be Blamed On the Contractor(s)

Sometimes YES

• Owner/Developer/Design Team Position

• Patent deviations:
• Design documents (e.g., PPV-SOE)

• Manufacturer instructions (e.g., CPVC/DHWS inadequate cure)
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Misconception #1 (cont'd)

All Construction Defects Can Be Blamed On the Contractor(s)

Acciona Infrastructure Canada Inc. v. Allianz Global Risks US Insurance Co.

$400M Design-Build Hospital [2015 BCCA 347]

• Flat-plate concrete slab over-deflection & cracking > $20M repair & damage

• Slabs structurally sound, but functionally deficient (e.g. uneven floors)
• Appeal Finding: CD caused by defective workmanship/construction 

(defective formwork & re-shoring), not design

Duty to Warn: Expanding Scope of Contractor Standard of Care?

o Nowlan v. Brunswick Construction Ltd.
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Misconception #1 (cont’d)

All Construction Defects Can Be Blamed On the Contractor(s)

Sometimes NO

• Design Defects

• Spearin Doctrine

• Implied duty on Owner for design defects. 

• Breach of Standard of Care 
• E.g., ADA/FHA/Codes and Standards

• Detail (e.g., acoustics)
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Misconception #1 (cont’d)

All Construction Defects Can Be Blamed On the Contractor(s)

 Greater Vancouver Water District v. North American Pipe & Steel
Major water transmission infrastructure project [2012 BCCA 337]

• Owner designed supply & installation of steel pipe to meet AWWA or 
alternative superior standard. NAPS/Supplier express warranty for design 
defects 

• CD: Coating delaminated & disbond > corrosion & water leak risk

o Appeal: NAPS liable. Owner approval not determinative

o Contractor assumed liability for Owner design defect because express 
guarantee despite no fault/built to spec
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Design Coordination vs Construction Coordination
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Design vs Means and Methods
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Design Standard of Care
Spearin Doctrine
United States v. Spearin

“…the holding in Spearin provided that the 
owner impliedly warranted to the general 
contractor that the plans and specifications to 
be followed by the general contractor would 
enable the general contractor to produce the 
desired improvement.”

United States v. Spearin, is a 1918 United States 

Supreme Court decision

https://en.wikipedia.org/wiki/United_States_Supreme_Court
https://en.wikipedia.org/wiki/United_States_Supreme_Court
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Contract Forms (AIA Family)
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Misconception #1 (cont’d)

All Construction Defects Can Be Blamed On the Contractor(s)

Sometimes NO

• Owner Issues

• Value Engineering

• Unreasonable Client 
• unrealistically compressed schedules

• out-of-sequence access 

• directives to proceed despite known risks

• over-budget and late owner directed changes

• public, private, foreign owners and purpose/type of project
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Misconception #2 

A&E Liability is Always Limited By Contract

Sometimes YES

• Standard of Care Revisited: The Perfection Standard

• Limitation of Liability

• Waiver of Consequential Damages

• Indemnification

• Third-Party Beneficiary Exclusion

• Contractual Relationship?
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Misconception #2 

A&E Liability is Always Limited By Contract

Centurion Apartment  v. Sorenson Trilogy Engineering 
Trustee owned multi-story apartment [2024 BCCA 25]

• No contractual relationship between Owner & engineer

• Major structural deficiencies > building evacuation

• Trial: Engineer not liable because lack privity of contract and 
duty of care

• Appeal: Engineer liable because sufficient proximity 
with Owner to impose duty of care 

• Structural deficiencies = real and substantial danger
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Misconception #2 

A&E Liability is Always Limited By Contract

Sometimes NO

• No limiting contract language

• Gross Negligence or Willful Misconduct

• Violation of Law or Professional Standards

• Third-Party Tort Claims

• Case Studies: 

• Bond claims practicalities 
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Misconception #3 

Any Claims are Covered 

• Insurance
• Coverage/Exclusion

• Professional Liability Insurance

• Eroding Limits

• Contractual Liability

• Bonds

• Warranties
• Maintenance and Notice Obligations

• Case Studies:
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